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Note

DESTINATAIRE : Commission d'enquéte sur l'octroi et la gestion
des contrats publics dans lindustrie de la

construction
DATE : 28 novembre 2014
OBJET : La Late payment of commercial debt (interest)

act 1998 et les Late payment of commercial
debts Regulations 2013 du Royaume-Uni

Le Royaume-Uni s’est conformé a la directive de I'Union européenne du 16
février 2011 concernant la lutte contre les retards de paiement dans les transactions
commerciales. Pour ce faire, il a adopté une loi amendant une loi existante, la Late
payment of commercial debt (interest) act 1998. Bien qu’elle ne s’applique pas
spécifiquement a l'industrie de la construction, elle est utilisée comme telle’.

La nouvelle loi ainsi adoptée contient les dispositions suivantes :

e |’instauration d’'une période de paiement maximale de trente (30) jours
lorsque le donneur d’ouvrage ou client est une autorité publique (nouvel
article 4 (3A)).

e Pour tous les types de contrats, lorsqu’il est prévu une procédure
d’inspection du bien ou de I'ouvrage complété, afin de s’assurer qu’il est
conforme au contrat, le paiement est di trente (30) jours suivant cette
inspection.

Le paiement peut étre reporté a plus tard, tel que convenu préalablement
entre les parties, a condition que ce délai additionnel ne constitue pas un
abus envers le fournisseur (nouvel article 4 (5A) a (5D)).

e Le droit de réclamer des dommages additionnels pour les frais de
recouvrement encourus, en plus des montants déja fixés dans la loi

existante, qui sont :

- Pour une dette de moins de £1000, la somme de £40;

vw.designingbuildings.co.uk/wiki/Remedies for late payment in_the construction industry
ww.irknowles.com/upload/files/Article - A Point_of Interest - Steven Qakes July 2010.pdf
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- Pour une dette se situant entre £1000 et £10,000, la somme de £70;
- Pour une dette de plus de £10,000, la somme de £100,

Dans la mesure ol ces frais sont plus élevés (nouvel article 5A (2A)).
Il est a noter que la loi existante prévoyait déja les intéréts payables en cas de retard de

paiement, tel que stipulé dans la directive, au taux directeur de la « Bank of England »,
additionné de huit pourcents (8 %).
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Late Payment of Commercial
Debts (Interest) Act 1998

1998 CHAPTER 20

An Act to make provision with respect to interest on the late payment of certain
debts arising under commercial contracts for the supply of goods or services; and for
connected purposes. [11th June 1998]

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—

PART 1

STATUTORY INTEREST ON QUALIFYING DEBTS

1 Statutory interest.

(1) It is an implied term in a contract to which this Act applies that any qualifying debt
created by the contract carries simple interest subject to and in accordance with this
Part.

(2) Interest carried under that implied term (in this Act referred to as “statutory interest™)
shall be treated, for the purposes of any rule of law or enactment (other than this
Act) relating to interest on debts, in the same way as interest carried under an express
contract term.

(3) This Part has effect subject to Part I (which in certain circumstances permits contract
terms to oust or vary the right to statutory interest that would otherwise be conferred
by virtue of the term implied by subsection (1)).



Late Payment of Commercial Debts (Interest) Act 1998 (c. 20)
Part I - Statutory Interest on Qualifyying Debts
Document Generated: 2014-01-03

Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk editorial
team to Late Payment of Commercial Debts (Interest) Act 1998. Any changes that have already been made
by the team appear in the content and are referenced with annotations. (See end of Document for details)

Annotations:

Commencement Information
I1  S. 1 wholly in force; s. | not in force at Royal Assent see s. 17(2); s. | in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.I.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 1 in force (E. W. N.L) in so far
as not already in force at 7.8.2002 by S.I. 2002/1673, art. 2: s. 1 in force (S.) in so far as not already in
force at 7.8.2002 by S.S.1. 2002/337, art. 2

Contracts to which Act applies.

(1) This Act applies to a contract for the supply of goods or services where the purchaser
and the supplier are each acting in the course of a business, other than an excepted
contract.

(2) In this Act “contract for the supply of goods or services” means—
(a) acontract of sale of goods; or

(b) a contract (other than a contract of sale of goods) by which a person does
any, or any combination, of the things mentioned in subsection (3) for a
consideration that is (or includes) a money consideration.

(3) Those things are—
(a) transferring or agreeing to transfer to another the property in goods;

(b) bailing or agreeing to bail goods to another by way of hire or, in Scotland,
hiring or agreeing to hire goods to another; and

(c) agreeing to carry out a service.

(4) For the avoidance of doubt a contract of service or apprenticeship is not a contract for
the supply of goods or services.

(5) The following are excepted contracts—
(a) aconsumer credit agreement;

(b) a contract intended to operate by way of mortgage, pledge, charge or other
security; and

(7) In this section—
“business” includes a profession and the activities of any government
department or local or public authority;
“consumer credit agreement” has the same meaning as in the ™'Consumer
Credit Act 1974;
“contract of sale of goods” and “goods” have the same meaning as in the
Migale of Goods Act 1979;

[P“government department” includes any part of the Scottish Administration;]

“property in goods” means the general property in them and not merely a special
property.
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Annotations:

Amendments (Textual)
F1 8. 2(5)(c) repealed (7.8.2002) by S.S.1. 2002/335, reg. 2(2) (with reg. 4)
S. 2(5)(c),(6) repealed (7.8.2002) by S.1. 2002/1674, reg. 2(2)
F2  S. 6 repealed (7.8.2002) by S.S.1. 2002/335, reg. 2(2) (with reg. 4)
F3  Definition in s. 2(7) inserted (1.7.1999) by S.1. 1999/1820, art. 4, Sch. 2 Pt. I para. 132

Commencement Information
12 S.2 fully in force; s. 2 not in force at Royal Assent see s. 17(2); s. 2 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 2 in force (E. W. NL.) in so far
as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 2 in force (S.) in so far as not already in
force at 7.8.2002 by S.S.1. 2002/337, art. 2

Marginal Citations
M1 1974 c 39.
M2 1979 c. 54.

[2A  Application of the Act to Advocates

The provisions of this Act apply to a transaction in respect of which fees are paid
for professional services to a member of the Faculty of Advocates as they apply to a
contract for the supply of services for the purpose of this Act.]

Annotations:

Amendments (Textual)
F4  S.2A inserted (S.) (7.8.2002) by S.S.1. 2002/333, reg. 2(3) (with reg. 4)

3 Qualifying debts.

(1) A debt created by virtue of an obligation under a contract to which this Act applies to
pay the whole or any part of the contract price is a “qualifying debt” for the purposes
of this Act, unless (when created) the whole of the debt is prevented from carrying
statutory interest by this section.

(2) A debt does not carry statutory interest if or to the extent that it consists of a sum to
which a right to interest or to charge interest applies by virtue of any enactment (other
than section 1 of this Act).

This subsection does not prevent a sum from carrying statutory interest by reason of
the fact that a court, arbitrator or arbiter would, apart from this Act, have power to
award interest on it.

(3) A debt does not carry (and shall be treated as never having carried) statutory interest
if or to the extent that a right to demand interest on it, which exists by virtue of any
rule of law, is exercised.
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Annotations:

Amendments (Textual)

F§

S. 3(4)(5) repealed (E. W. N1.) (7.8.2002) by S.1. 2002/1674, reg. 2(3)
S. 3(4)(3) repealed (S.) (7.8.2002) by S.S.1. 2002/335, reg. 2(4) (with reg. 4)

Commencement Information

13

S. 3 fully in force; s. 3 not in force at Royal Assent see s. 17(2); s. 3 in force for specified purposes:

at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 3 in force (E. W. NL.) in so far
as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 3 in force (S.) in so far as not already in
force at 7.8.2002 by S.S.1. 2002/337, art. 2

Period for which statutory interest runs.

(1) Statutory interest runs in relation to a qualifying debt in accordance with this section
(unless section 5 applies).

(2) Statutory interest starts to run on the day after the relevant day for the debt, at the rate
prevailing under section 6 at the end of the relevant day.

(3) Where the supplier and the purchaser agree a date for payment of the debt (that is, the
day on which the debt is to be created by the contract), that is the relevant day unless
the debt relates to an obligation to make an advance payment.

A date so agreed may be a fixed one or may depend on the happening of an event or
the failure of an event to happen.

(4) Where the debt relates to an obligation to make an advance payment, the relevant day
is the day on which the debt is treated by section 11 as having been created.

(5) In any other case, the relevant day is the last day of the period of 30 days beginning
with—
(a) the day on which the obligation of the supplier to which the debt relates is
performed; or
(b) the day on which the purchaser has notice of the amount of the debt or (where
that amount is unascertained) the sum which the supplier claims is the amount
of the debt,

whichever is the later.

(6) Where the debt is created by virtue of an obligation to pay a sum due in respect of
a period of hire of goods, subsection (5)(a) has effect as if it referred to the last day
of that period.

(7) Statutory interest ceases to run when the interest would cease to run if it were carried
under an express contract term.

(8) In this section “advance payment” has the same meaning as in section 11.
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Annotations:

Commencement Information
14  S.4 fully in force; s. 4 not in force at Royal Assent see s. 17(2); s. 4 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 4 in force (E. W. NI.) in so far
as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 4 in force (S.) in so far as not already in
force at 7.8.2002 by S.S.1. 2002/337, art. 2

5 Remission of statutory interest.

(1) This section applies where, by reason of any conduct of the supplier, the interests of
justice require that statutory interest should be remitted in whole or part in respect of
a period for which it would otherwise run in relation to a qualifying debt.

(2) If the interests of justice require that the supplier should receive no statutory interest
for a period, statutory interest shall not run for that period.

(3) If the interests of justice require that the supplier should receive statutory interest at a
reduced rate for a period, statutory interest shall run at such rate as meets the justice
of the case for that period.

(4) Remission of statutory interest under this section may be required—
(a) by reason of conduct at any time (whether before or after the time at which
the debt is created); and
(b) for the whole period for which statutory interest would otherwise run or for
one or more parts of that period.

(5) In this section “conduct” includes any act or omission.

Annotations:

Commencement Information
I5  S.5 fully in force; S. 5 not in force at Royal Assent see s. 17(2); s. 5 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
200072225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 5 in force (E. W. NI.) in so far
as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 5 in force (S.) in so far as not already in
force at 7.8.2002 by S.S.1. 2002/337, art. 2

[®SA  Compensation arising out of late payment

(1) Once statutory interest begins to run in relation to a qualifying debt, the supplier shall
be entitled to a fixed sum (in addition to the statutory interest on the debt).

(2) That sum shall be—
(a) for a debt less than £1000, the sum of £40;
(b) for a debt of £1000 or more, but less than £10,000, the sum of £70;
(c) fora debtof£10,000 or more, the sum of £100.

(3) The obligation to pay an additional fixed sum under this section in respect of a
qualifying debt shall be treated as part of the term implied by section 1(1) in the
contract creating the debt.]
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Annotations:

Amendments (Textual)
F6  S.5A inserted (7.8.2002) by S.S.I. 2002/335, reg. 2(5) (with reg. 4)
S. 5A inserted (7.8.2002) by S.1. 2002/1674, reg. 2(5)

Rate of statutory interest.

(1) The Secretary of State shall by order made with the consent of the Treasury set the
rate of statutory interest by prescribing—

(a) aformula for calculating the rate of statutory interest; or
(b) the rate of statutory interest.

(2) Before making such an order the Secretary of State shall, among other things, consider
the extent to which it may be desirable to set the rate so as to—
(a) protect suppliers whose financial position makes them particularly vulnerable
if their qualifying debts are paid late; and
(b) deter generally the late payment of qualifying debts.

Annotations:

Commencement Information
I6  S. 6 fully in force; 5.6 not in force at Royal Assent see s. 17(2); s.6 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2223, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 6 in force (E. W. NL.) in so far
as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 6 in force (S.) in so far as not already in
force at 7.8.2002 by S.S.1. 2002/337, art. 2

PART I1

CONTRACT TERMS RELATING TO LATE PAYMENT OF QUALIFYING DEBTS

Purpose of Part II.

(1) This Part deals with the extent to which the parties to a contract to which this Act
applies may by reference to contract terms oust or vary the right to statutory interest
that would otherwise apply when a qualifying debt created by the contract (in this Part
referred to as “the debt”) is not paid.

(2) This Part applies to contract terms agreed before the debt is created; after that time the
parties are free to agree terms dealing with the debt.

(3) This Part has effect without prejudice to any other ground which may affect the validity
of a contract term.
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Annotations:

Commencement Information
17 S.7 fully in force; s. 7 not in force at Royal Assent see s. 17(2); s. 7 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 7 in force (E. W. NL.) in so far
as not already in for ce at 7.8.2002 by S.1. 2002/1673, art. 2; S. 7 in force (S.) in so far as not already
in force at 7.8.2002 by S.S.1. 2002/337, art. 2

8 Circumstances where statutory interest may be ousted or varied.

(1) Any contract terms are void to the extent that they purport to exclude the right to
statutory interest in relation to the debt, unless there is a substantial contractual remedy
for late payment of the debt.

(2) Where the parties agree a contractual remedy for late payment of the debt that is
a substantial remedy, statutory interest is not carried by the debt (unless they agree
otherwise).

(3) The parties may not agree to vary the right to statutory interest in relation to the debt
unless either the right to statutory interest as varied or the overall remedy for late
payment of the debt is a substantial remedy.

(4) Any contract terms are void to the extent that they purport to—
(a) confer a contractual right to interest that is not a substantial remedy for late
payment of the debt, or
(b) vary the right to statutory interest so as to provide for a right to statutory
interest that is not a substantial remedy for late payment of the debt,

unless the overall remedy for late payment of the debt is a substantial remedy.

(5) Subject to this section, the parties are free to agree contract terms which deal with the
consequences of late payment of the debt.

Annotations:

Commencement Information
18  S. 8 fully in force; s. 8 not in force at Royal Assent see s. 17(2); s. 8 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.I.
200072225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 8 in force (E. W. NL.) in so far
as not already in for ce at 7.8.2002 by S.1. 2002/1673, art. 2; S. 8 in force (S.) in so far as not already
in force at 7.8.2002 by S.S.1. 2002/337, art. 2

9 Meaning of “substantial remedy”.

(1) A remedy for the late payment of the debt shall be regarded as a substantial remedy
unless—

(a) theremedy is insufficient either for the purpose of compensating the supplier
for late payment or for deterring late payment; and
(b) it would not be fair or reasonable to allow the remedy to be relied on to oust or

(as the case may be) to vary the right to statutory interest that would otherwise
apply in relation to the debt.
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(2) In determining whether a remedy is not a substantial remedy, regard shall be had to
all the relevant circumstances at the time the terms in question are agreed.

(3) In determining whether subsection (1)(b) applies, regard shall be had (without
prejudice to the generality of subsection (2)) to the following matters—

(a) the benefits of commercial certainty;
(b) the strength of the bargaining positions of the parties relative to each other;

(c) whether the term was imposed by one party to the detriment of the other
(whether by the use of standard terms or otherwise); and

(d) whether the supplier received an inducement to agree to the term.
Annotations:

Commencement Information
I9  S.9 fully in force; 5. 9 not in force at Royal Assent see s. 17(2); s. 9 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2223, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 9 in force (E. W. NL.) in so far
as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 9 in force (S.) in so far as not already in
force at 7.8.2002 by S.S.1. 2002/337, art. 2

10 Interpretation of Part II.

(1) In this Part—
“contract term” means a term of the contract creating the debt or any other
contract term binding the parties (or either of them);
“contractual remedy” means a contractual right to interest or any
contractual remedy other than interest;

“contractual right to interest” includes a reference to a contractual right to
charge interest;

“overall remedy”, in relation to the late payment of the debt, means any
combination of a contractual right to interest, a varied right to statutory interest
or a contractual remedy other than interest;

“substantial remedy” shall be construed in accordance with section 9.

(2) In this Part a reference (however worded) to contract terms which vary the right to
statutory interest is a reference to terms altering in any way the effect of Part | in
relation to the debt (for example by postponing the time at which interest starts to run
or by imposing conditions on the right to interest).

(3) In this Part a reference to late payment of the debt is a reference to late payment of the
sum due when the debt is created (excluding any part of that sum which is prevented
from carrying statutory interest by section 3).

Annotations:

Commencement Information
110 S. 10 fully in force; s. 10 not in force at Royal Assent see s. 17(2); s. 10 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.I. 2000/2740, art. 3(1); S. 10 in force (E. W. NL.) in so far
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as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 10 in force (S.) in so far as not already
in force at 7.8.2002 by S.S.1. 2002/337, art. 2

PART 111

GENERAL AND SUPPLEMENTARY

Treatment of advance payments of the contract price.

(1) A qualifying debt created by virtue of an obligation to make an advance payment shall
be treated for the purposes of this Act as if it was created on the day mentioned in
subsection (3), (4) or (5) (as the case may be).

(2) In this section “advance payment” means a payment falling due before the obligation
of the supplier to which the whole contract price relates (“the supplier’s obligation™)
is performed, other than a payment of a part of the contract price that is due in respect
of any part performance of that obligation and payable on or after the day on which
that part performance is completed.

(3) Where the advance payment is the whole contract price, the debt shall be treated as
created on the day on which the supplier’s obligation is performed.

(4) Where the advance payment is a part of the contract price, but the sum is not due in
respect of any part performance of the supplier’s obligation, the debt shall be treated
as created on the day on which the supplier’s obligation is performed.

(5) Where the advance payment is a part of the contract price due in respect of any part
performance of the supplier’s obligation, but is payable before that part performance
is completed, the debt shall be treated as created on the day on which the relevant part
performance is completed.

(6) Where the debt is created by virtue of an obligation to pay a sum due in respect of a
period of hire of goods, this section has effect as if—

(a) references to the day on which the supplier’s obligation is performed were
references to the last day of that period; and

(b) references to part performance of that obligation were references to part of
that period.

(7) For the purposes of this section an obligation to pay the whole outstanding balance of
the contract price shall be regarded as an obligation to pay the whole contract price
and not as an obligation to pay a part of the contract price.

Annotations:

Commencement Information

I11

S. 11 fully in force; s. 11 not in force at Royal Assent see s. 17(2); s. 11 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.I.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 11 in force (E. W. NL.) in so far
as not already in for ce at 7.8.2002 by S.1. 2002/1673, art. 2; S. 11 in force (S.) in so far as not already
in force at 7.8.2002 by S.S.1. 2002/337, art. 2
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12 Conflict of laws.

(1) This Act does not have effect in relation to a contract governed by the law of a part of
the United Kingdom by choice of the parties if—
(a) there is no significant connection between the contract and that part of the
United Kingdom; and

(b) but for that choice, the applicable law would be a foreign law.

(2) This Act has effect in relation to a contract governed by a foreign law by choice of
the parties if—
(a) but for that choice, the applicable law would be the law of a part of the United
Kingdom; and
(b) there is no significant connection between the contract and any country other
than that part of the United Kingdom.

(3) In this section—
“contract” means a contract falling within section 2(1); and
“foreign law” means the law of a country outside the United Kingdom.

Annotations:

Commencement Information
112 S, 12 fully in force; s. 12 not in force at Royal Assent see s. 17(2); s. 12 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.1.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 12 in force (E. W. NL.) in so far
as not already in for ce at 7.8.2002 by S.1. 2002/1673, art. 2; S. 12 in force (S.) in so far as not already
in force at 7.8.2002 by S.S.1. 2002/337, art. 2

13 Assignments, etc.

(1) The operation of this Act in relation to a qualifying debt is not affected by—
(a) any change in the identity of the parties to the contract creating the debt; or
(b) the passing of the right to be paid the debt, or the duty to pay it (in whole or
in part) to a person other than the person who is the original creditor or the
original debtor when the debt is created.

(2) Any reference in this Act to the supplier or the purchaser is a reference to the person
who is for the time being the supplier or the purchaser or, in relation to a time after
the debt in question has been created, the person who is for the time being the creditor
or the debtor, as the case may be.

(3) Where the right to be paid part of a debt passes to a person other than the person who is
the original creditor when the debt is created, any reference in this Act to a debt shall
be construed as (or, if the context so requires, as including) a reference to part of a debt.

(4) A reference in this section to the identity of the parties to a contract changing, or
to a right or duty passing, is a reference to it changing or passing by assignment or
assignation, by operation of law or otherwise.
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Annotations:

Commencement Information
I13  S. 13 partly in force; s. 13 not in force at Royal Assent see s. 17(2); s. 13 in force for specified
purposes: at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.I. 1999/1816, art. 3; at 1.9.2000 by
S.1. 200072225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 13 in force (E. W. NL) in
so far as not already in for ce at 7.8.2002 by S.1. 2002/1673, art. 2; S. 13 in force (S.) in so far as not
already in force at 7.8.2002 by S.S.1. 2002/337, art. 2

14 Contract terms relating to the date for payment of the contract price.

(1) This section applies to any contract term which purports to have the effect of
postponing the time at which a qualifying debt would otherwise be created by a
contract to which this Act applies.

(2) Sections 3(2)(b) and 17(1)(b) of the ™Unfair Contract Terms Act 1977 (no reliance
to be placed on certain contract terms) shall apply in cases where such a contract term
is not contained in written standard terms of the purchaser as well as in cases where
the term is contained in such standard terms.

(3) In this section “contract term” has the same meaning as in section 10(1).

Annotations:

Commencement Information
114  S. 14 fully in force; s. 14 not in force at Royal Assent see s. 17(2); s. 14 in force for specified purposes:
at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by S.I.
2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 14 in force (E. W. N1.) in so far
as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 14 in force (S.) in so far as not already
in force at 7.8.2002 by S.S.1. 2002/337, art. 2

Marginal Citations
M3 1977 c. 50.

15 Orders and regulations.

(1) Any power to make an order or regulations under this Act is exercisable by statutory
instrument.

(2) Any statutory instrument containing an order or regulations under this Act, other than
an order under section 17(2), shall be subject to annulment in pursuance of a resolution
of either House of Parliament.

Annotations:

Commencement Information
I15  S. 15 partly in force; s. 15 not in force at Royal Assent see s. 17(2); s. 15 in force for specified
purposes: at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.1. 1999/1816, art. 3; at 1.9.2000 by
S.1. 2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 15 in force (E. W. NL) in
so far as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 15 in force (S.) in so far as not
already in force at 7.8.2002 by S.S.1. 2002/337, art. 2
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16

Annotations:

Interpretation.

(1) In this Act—

“contract for the supply of goods or services™ has the meaning given in
section 2(2);

“contract price” means the price in a contract of sale of goods or the money
consideration referred to in section 2(2)(b) in any other contract for the supply
of goods or services;

“purchaser” means (subject to section 13(2)) the buyer in a contract of sale
or the person who contracts with the supplier in any other contract for the
supply of goods or services;

“qualifying debt” means a debt falling within section 3(1);

“statutory interest” means interest carried by virtue of the term implied by
section 1(1); and

“supplier” means (subject to section 13(2)) the seller in a contract of sale
of goods or the person who does one or more of the things mentioned in
section 2(3) in any other contract for the supply of goods or services.

(2) In this Act any reference (however worded) to an agreement or to contract terms
includes a reference to both express and implied terms (including terms established
by a course of dealing or by such usage as binds the parties).

Commencement Information

116

17

S. 16 partly in force; s. 16 not in force at Royal Assent see s. 17(2); s. 16 in force for specified
purposes: at 1.11.1998 by S.1. 1998/2479, art. 3; at 1.7.1999 by S.I. 1999/1816, art. 3; at 1.9.2000 by
S.1. 2000/2225, art. 3(1), Sch.; at 1.11.2000 by S.1. 2000/2740, art. 3(1); S. 16 in force (E. W. NL) in
so far as not already in force at 7.8.2002 by S.1. 2002/1673, art. 2; S. 16 in force (S.) in so far as not
already in force at 7.8.2002 by S.S.1. 2002/337, art. 2

Short title, commencement and extent.
(1) This Act may be cited as the Late Payment of Commercial Debts (Interest) Act 1998.

(2) This Act (apart from this section) shall come into force on such day as the Secretary
of State may by order appoint; and different days may be appointed for different
descriptions of contract or for other different purposes.

An order under this subsection may specify a description of contract by reference to
any feature of the contract (including the parties).

(3) The Secretary of State may by regulations make such transitional, supplemental or
incidental provision (including provision modifying any provision of this Act) as
the Secretary of State may consider necessary or expedient in connection with the
operation of this Act while it is not fully in force.

(4) This Act does not affect contracts of any description made before this Act comes into
force for contracts of that description.

(5) This Act extends to Northern Ireland.
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Annotations:

Subordinate Legislation Made

Pl

S. 17(2) power partly exercised (4.10.1998): 1.11.1998 appointed for specified purposes by S.1.

1998/2479, arts. 2, 3

S. 17(2) power partly exercised (25.6.1999): 1.7.1999 appointed for specified purposes by S.1.
1999/1816, art. 3

S. 17(2) power partly exercised (12.8.2000): 1.9.2000 appointed for specified purposes by S.I.
2000/2225, art. 3(1), Sch.

S. 17(2) power partly exercised (9.10.2000): 1.11.2000 appointed for specified purposes by S.1.

2000/2740, art. 3(1)
S. 17(2) power partly exercised (22.6.2002): 7.8.2002 appointed for specified purposes by S.1.
2002/1673, art. 2

S. 17(2) power partly exercised (2.7.2002): 7.8.2002 appointed for specified purposes by S.S.1.

2002/337, art. 2
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STATUTORY INSTRUMENTS

2013 No. 395

CONTRACTS, ENGLAND AND WALES
CONTRACTS, NORTHERN IRELAND

The Late Payment of Commercial Debts Regulations 2013

Made - - - - 21st February 2013
Laid before Parliament 22nd February 2013
Coming into force - - 16th March 2013

The Secretary of State, being a Minister designated(1) for the purposes of section 2(2) of the
European Communities Act 1972(2) in relation to matters relating to the combating of late payment
in commercial transactions, makes the following Regulations in exercise of the powers conferred
by section 2(2) of that Act.

Citation, commencement, extent and application

1.—(1) These Regulations may be cited as the Late Payment of Commercial Debts Regulations
2013 and shall come into force on 16th March 2013.

(2) These Regulations extend to England and Wales and Northern Ireland(3).
(3) These Regulations do not affect contracts made before 16th March 2013.

Amendments of the Late Payment of Commercial Debts (Interest) Act 1998

2.—(1) Section 4 of the Late Payment of Commercial Debts (Interest) Act 1998(4) (period for
which statutory interest runs) shall be amended as follows.

(2) After subsection (3) insert—

“(3A) If, in a case where the purchaser is a public authority, the relevant day under
subsection (3) would (but for this subsection) be later than the day which would be the
relevant day if subsection (5) applied, it is to be treated for the purposes of subsection (3)
as being the day which would be the relevant day if subsection (5) applied.

(1) 1972 ¢ 68 Section 2(2) was amended by section 27(1)(a) of the Legislative and Regulatory Reform Act 2006 (¢ 31) and
the European Union (Amendment) Act 2008 (c. 7), Schedule I, Part 1

(2) Article 2 of, and the Schedule to, the European Communities (Designation) Order 2002 (S.1. 2002/248).

(3) The functions of the Secretary of State under the Late Payment of Commercial Debts (Interest) Act 1998 are, so far as
exercisable in or as regards Scotland, devolved to the Scottish Ministers by virtue of section 53 of the Scotland Act 1998
(c 46)

(4) 1998¢ 20



Document Generated: 2013-05-14

Status: This is the original version (as it was originally made). UK
Statutory Instruments are not carried in their revised form on this site.

(3B) If, in a case where the purchaser is not a public authority, the relevant day under
subsection (3) would (but for this subsection) be more than 30 days after the day which
would be the relevant day if subsection (5) applied, it is to be treated for the purposes of
subsection (3) as being the day which is 30 days after the day which would be the relevant
day if subsection (5) applied.

(3C) Subsection (3B) does not apply if—

(a) the supplier and the purchaser expressly agree in the contract a date for payment
of the debt that is later than the day which would otherwise be the relevant day
by virtue of that subsection, and

(b) that later date is not grossly unfair to the supplier (see subsection (7A)).”
(3) In subsection (5)—
(a) omit the “or” following paragraph (a), and
(b) at the end of paragraph (b), insert—
“ or
(c) where subsection (5A) applies, the day determined under subsection (5B).”
(4) After subsection (5) insert—
“(5A) This subsection applies where—

(a) there is a procedure of acceptance or verification (whether provided for by an
enactment or by the contract), under which the conforming of goods or services
with the contract is to be ascertained, and

(b) the purchaser has notice of the amount of the debt on or before the day on which
the procedure is completed.

(5B) For the purposes of subsection (5)(c), the day in question is the day which is 30
days after the day on which the procedure is completed.

(5C) Where, in a case where subsection (5A) applies, the procedure in question is
completed after the end of the period of 30 days beginning with the day on which the
obligation of the supplier to which the debt relates is performed, the procedure is to be
treated for the purposes of subsection (5B) as being completed immediately after the end
of that period.

(5D) Subsection (5C) does not apply if—

(a) the supplier and the purchaser expressly agree in the contract a period for
completing the procedure in question that is longer than the period mentioned in
that subsection, and

(b) that longer period is not grossly unfair to the supplier (see subsection (7A)).”
(5) After subsection (7) insert—

“(7A) In determining for the purposes of subsection (3C) or (5D) whether something is
grossly unfair, all circumstances of the case shall be considered; and for that purpose, the
circumstances of the case include in particular—

(a) anything that is a gross deviation from good commercial practice and contrary to
good faith and fair dealing,

(b) the nature of the goods or services in question, and

(c) whether the purchaser has any objective reason to deviate from the result which
is provided for by subsection (3B) or (5C).”

(6) For subsection (8) substitute—
“(8) In this section—

(%)
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“advance payment” has the same meaning as in section 11;

“enactment” includes an enactment contained in subordinate legislation (within the
meaning of the Interpretation Act 1978(5));

“public authority” means a contracting authority (within the meaning of regulation 3
of the Public Contracts Regulations 2006(6)).”

3.—(1) Section 5A of the Late Payment of Commercial Debts (Interest) Act 1998(7)
(compensation arising out of late payment) shall be amended as follows.

(2) After subsection (2) insert—

“(2A) If the reasonable costs of the supplier in recovering the debt are not met by the
fixed sum, the supplier shall also be entitled to a sum equivalent to the difference between
the fixed sum and those costs.”

(3) In subsection (3), for “an additional fixed sum” substitute “a sum”.
(4) After subsection (3) insert—

“(4) Section 3(2)(b) of the Unfair Contract Terms Act 1977(8) (no reliance to be placed
on certain contract terms) shall apply in cases where a contract term is not contained in
written standard terms of the purchaser as well as in cases where the term is contained in
such standard terms.

(5) In this section “contract term™ means a term of the contract relating to a sum due
to the supplier under this section.”

Vince Cable

Secretary of State for Business, Innovation and

Skills

21st February 2013 Department for Business, Innovation and Skills

(5) 1978c. 30.
(6) S.1.2006/5, amended by S.I. 2011/3058,; there are other amending instruments but none is relevant.
(7 1998 ¢ 20.
(8) 1977¢ 50.
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EXPLANATORY NOTE
(This note is not part of the Regulations)

These Regulations implement Directive 2011/7/EU of the European Parliament and of the
Council of 16th February 2011 on combating late payment in commercial transactions.

These Regulations amend the Late Payment of Commercial Debts (Interest) Act 1998 (c. 20) by:

1)  introducing, in sections 4(3A) to 4(3C) a maximum payment period of up to 30 days where
the purchaser is a public authority, and in other cases a payment period of up to 60 days or
longer as otherwise agreed. Where the payment period is longer than 60 days, the period must
not be grossly unfair to the supplier (Regulation 2);

2) introducing, in section 4(5A) to 4(5D) a period of either up to 30 days or longer as otherwise
agreed and provided it is not grossly unfair to the supplier, for a purchaser to confirm that the
goods or services they have received from the supplier conform with the contract before the
payment period commences (Regulation 2);

3) introducing, in section SA(2A), a right to compensation for the reasonable costs to the
supplier of recovering a debt incurred if that amount exceeds the fixed sums in section 5A(2)
(Regulation 3).

The references to “grossly unfair” in Regulation 2 and section 3(2)(b) of the Unfair Contract
Terms Act 1977 in Regulation 3 requires a consideration of all the circumstances of the case.

These Regulations (by virtue of Regulation 1) do
not apply to contracts made before 16th March 2013.

A regulatory impact assessment of the effect of this instrument on the
costs of business is available from the Enterprise Directorate, Departiment
for Business Innovation and Skills, 1 Victoria Street, London SW1H OET.
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