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and printed in one volume, with a view to facili-

tate and expedite the fettlement of the province

of Quebec, which has been for fome years paft, and is
ftill under the confideration of his Majefty’s privy council.
This fettlement, it is conceived, cannot properly be made
without a careful perufal and examination of the feveral
inftruments of government that have already been pafled
under his Majefty’s authority, or that of his royal prede-
ceffors, concerning the faid province. Thefe are, firft,
the articles of capitulation granted to the French governour
of Canada by general Amherft upon the intire furrender
of it in 1760 ;—fecondly, the fourth article of the defi-
nitive treaty of peace, in February, 1763, containing the
full ceffion of the faid country by the French king to the
crown of Great-Britain, and the ftipulation of his prefent
Majefty the King of Great-Britain, in favour of a tolera-
tion of the Roman Catholick religion in the fame, as far
as the laws of Great-Britain will permit ;——thirdly, the
King’s proclamation in O&ober, 1763, for ere&ing four
new governments in the ceded countries in America,
whereby his Majefty promifes to fuch of his fubje@s as
fhall refort to, and fettle in, the faid governments, that
as foon as the circumftances of thofe new governments
will refpetively permit, they fhall be governed in the fame
manner as the fubjects of his Majefty’s other colonies in
America,

T HE following papers have been collected together
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America, that are under his immediate government, to
wit, by a governour, council, and affembly of the free-
holders and planters of the fame, and in the mean time,
fhall enjoy the benefit of the laws of England ;——fourthly,
the commiffion of captain-gencral and governour in chief
of the faid province under the great feal of Great-Britain,,
given to major-general. Murray in November, 1764, im-
powering him, amongft other things, to call an affembly
of proteftants in the faid province, as foon as he fhalb
find it practicable, and, with the confent of fuch affembly
and of the council of the province, to make laws and or-
dinances for the benefit of the faid province, but not
giving him any power to make any laws, or ordinances,
whatfoever by the advice and confent: of the council of
the province only ; and impowering him likewife to col-
late perfons (proteftant priefts, as it is fuppofed) to all the
ecclefiaftical benefices in the faid province ;——and fifthly,
the ordinances made by the faid governour of that pro-
vince, with the confent of the council of the fame only,
by virtue of an inftru&ion for that purpofe under the
King’s fignet and fign manual (purporting to impower
him to make rules and regulations in the faid province,
by the advice and confent of the council of the faid pro-
vince only, provided that the faid rules and regulations do
not tend to affect cither the life, or limb, or liberty of
the fubje®, or to the raifing any duties or taxes)
for ere@ing courts of juftice in the faid province; in
which ordinances the chief juftice of the faid province,
who is the only judge of the court of King’s Bench
thereby ereted, is dire@ted to determine all matters,
criminal and cml, according to the laWs of England;
2 —and

[ vi ]
—and fixthly, the commiffion of vice-admiral, granted
to the faid major-general Murray, whereby all lhc Taws of

~ the Englith court of admiralty were introduced into the '

faid province ;——and feventhly and laftly, the ftatute of
the firft of %een Elizabeth, for reftoring to the crown of
England theantient Junfdl&lon oveF the eltate ecclefiaftical
and {piritual ; which prohibits all exercifc of the P
pretended power ‘and jurifdicion in all the domin
the crown of England, ‘as' well in thofe that hereafter
fhould belong to it, as i thofe that belonged to it at
that time, and confequently -in the faid province of Que-
bec ; and fome other ‘aés of parliament both before and
fince the conqueft of the faid province, which manifeftly
extend to and, bind it, All thefe inftruments are evi-
dently neceffary to be carefully confidered upon this occa-
fion by the members of his Majefty’s privy-council ; and,
if (as there is good reafon to hope it will) this important
fubject thould Ee brought before the two houfes of parlia-
ment, to be confidered alfo by the members of thofe
houfes. Now this could not eafily be done without the
help of fome fuch collection as the prefent: becaufe the
above-mentionied inftrumentsare no where elfe to be found
printed together ; and many of them are not printed at all
in any other book, but lie difperfed in the original manu-
feripts only, or in the records of the feveral public offices ;
from which it would be very expenfive, and be attended
with great delay, to caufe a fuflicient number of copxcu
for the ufe of fo many perfons to be tranfcribed.
is therefore hoped that the prefent colle@tion of them
will be thought a proper and ufeful work. It con.
tains, befides the important inftruments above-mentioned,
fome
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fome other papers of a public nature, or that have a ten-
dency to explain the prefent condition of the province
aof Quebec.  Such are the reports concerning the ftate of
the laws in the faid province, and the adminiftration of
juftice in the fame, in pages 1——48, and 50—356;
the plan for the adminiftration of juftice in the faid pro-
vince, in pages 58——67 ; the draughts of two intended
ordinances concerning the laws and the adminiftration of
juflice, the one for continuing the French laws relating to
landed property, in pages 68——70, the other for eftablith-
ing monthly feflions of the fupreme court of juftice in the
faid province, in pages 71——74; the account of the
King’s iron mines near Three Rivers in the faid province,
in pages 207, et feq. and the account of the French duties
on wine, rum, and brandy, imported into the faid province
before the conqueft of it, and of the trials of the fuits in-
ftituted at Quebec for the recovery of thofe duties for the
crown in Ocober, 1766, and July, 1769, in pages
288—311; and a few more papers of the like kind,
which, it is hoped, will be found to be of fome ufe
towards attaining a right knowledge of the condition of
the faid province. But for a more particular account of
the matters comprized in this colleétion, I muft refer the
reader to the following table of contents.
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DR A UG H T

An Intended Rerort of the Honourable the Governor in
Chief and the Council of the Province of QuEeBEC to
the King’s moft Excellent Majefty in his Privy Council 5

CONCERNING

The State of the Laws and the Adminiftration of Juftice in
that Province.

May it pleafe your Majefly,

N humble obedience to your Majefty’s order in council, of the
28th day of Auguft 1767, wherein your Majefty is pleafed to
order that we fhould report to your Majefty,

Firft. Whether any, and what, defe&s are now fubfifting in the
prefent ftate of Judicature in this your Majefty’s province of

Quebec:

And Secondly. Whether the Canadians are, or think themfelves,
aggrieved according to the prefent adminiftration of juftice :
wherein, and in what refpes ; together with our opinions of
any alterations or amendments that we can propofe for the
general benefit of the faid province; and that fuch alterations
and amendments, for the clearer apprehenfion thereof, be
tranfmitted to your Majefty in the form of ordinances, but not
paﬁ'cd as fuch; and that fuch report be returned, figned by
your Majefty’s governor, or his lcum tenens, the chief juftice,
and attorney general of the faid province; but that, if they
fhould not concur, the perfon or perfons differing in opinion
fhould be required to report the difference of his opinions,
together with his reafons for fuch difference of opinion, fully
and at large:

A We
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We lay before your Majefty the following view of the laws and
cuftoms which at prefent prevail in this province, and of the rules
of decifion obferved by your Majefty’s ceurts of judicature in the
adminiftration of juftice, together with fuch obfervations on thefe
heads as the experience we have had in our refpective offices fince
we have had the honour to ferve your Majefty in this province
has enabled us to make.

The lwg o‘ In the firft place, we beg leave to obferve to your Ma;eﬂy, that
tousn: the laws of England are generally fuppofed to be in force in this
i p.mf’,:i, province.  All criminal proceedings have been carried on according
to thefe laws: and in civil matters no other laws are cited, or

appealed to, or allowed to be of any weight in the courts of juftice 5

though in one or two caufes certain cuftoms that prevailed here in

the time of the French government have been admitted as the

grounds of the decifions, becaufe the caufes of action in thofe
litigations had arifen either in the time of the French government,

or during your Majefty’s government of this province by your

military commanders, daring which period the ancient laws and

ufages of the country were fuppofed to be in force. But fince the
eftablifhment of civil government your Majefty’s chief juftice of
Thecomiifior the province has acted by virtue of a commiffion that commands
nflce refrs 10 NI to decide all matters that come before him according to the
thee; laws and cuftoms of that part of your Majefly's kingdam of  Great
Britain called England, and the laws, ordinances, rules, and
regulations of your Majefly's province of Quebec lLereafter in that

bebalf to be ordained and made: fo that he is not at liberty to

allow of any other laws or cuftoms but thofe of England, unlefs

they are exprefsly introduced or revived by fome of the ordinances

of the province made fince the cftablithment of the civil govern-

fodoes the or- ment. And further, befides this commiffion, there is an exprefs
wrtn of sepeme ordinance of the province which obhges both your Majefty’s chief
‘1% Juftice and the other judges of the province to follow the fame rule
of judgment. This is the ordinance of the 17th of September 1764,

pafled by the governor and council of the province upon the
introduction of the civil government, to ere& and conftitute the

courts of juftice by which the faid civil government was to be carried

Paspent of tison.  This ordinance eres, in the firft place, one fuperior court of
T judicature, called the King’s Bench, in which it dire@s that your
Majefty’s chief juftice of the province fhall prefide, with power

and authority to bear and determine all criminal and croil caufés,

agrecable

{ 3 1

agreeable to the laws of England and to the ordinances of this province:
and, in the fecond place, an inferior court of judicature, called
the Court of Common Pleas, with power and authority to determine
all property above the value of ten pounds, with a liberty to either
party to appeal to the fiiperior court, or court of King’s Bench,
where the matter in conteft is of the value of twenty pounds, or
upwards ; and dire@s that the judges in this court fhall determine
the matters before them agrecable to cquity, baving regard never-
thelefs to the laws of England o5 far as the circumflances and
Situation of things will permit, until fuch time as proper ordinances
Jor the information of the people can be eftablifbed by the governour
and council, agreeable to the laws of England; and it farther direGs,
that the French lows and cuffoms [ball be allowed and admitted in
all caufes in this court between the natives of this province, where
the caufe of ation arofe before the 1f} day of October 1764. It
then, in the third place, gives powers to juftices of the peace to
determine matters of property of fmall value in a fummary way,
cither fingly, if the matter in difpute dees not exceed the value of
five pounds, or in conjunftion with each other in weekly and
quarterly feffons, where the matter in conteft is of a greater value.
The words of this ordinance, by which thefe things are ordained,
are of the tenor following :

¢« Whereas it is highly expedient and neceffary for the well The murds of
governing of his Majefty’s good fubjeits of the province of oot
<« Quebec, and for the {peedy and impartial diftribution of juftice

among the fame, that proper courts of judicature, with proper

powers and authorities, and under proper regulations, fhould be
eftablithed and appointed ; his excellency the governor, by and

with the advice, confent, and affiftance of his Majefty’s council,

and by virtue of the power and authority to him given by his
Majefty’s letters patent under the great {eal of Great Britain, hath
thought fit to ordain and declare, and his faid excellency, by and

with the advice, confent, and affiftance aforefzid, doth hereby

ordain and declare ;

»

S

a

»

a

-

« That a fuperior court of judicature, or court of King’s Bench,

“ be eftablifhed in this province to fit and hold terms in the town

¢ of Quebec twice in every year, viz. one to begin on the 21ft

“¢ day of January, called Hilary term, the other on the 21t day of
< June, called Trinity term.

« In
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«¢ In this court his Majefty’s chief juftice prefides, with power
and authority to hear and determine all criminal and civil caufes,
agreeable to the laws of England and to the ordinances of this
province ; and from this court an appeal lies to the governor and
council, where the matter in conteft is above the value of three
hundred pounds Sterling ; and from the governor and council an
appeal lies to the King and council, where the matter in conteft
is of the value of five hundred pounds Sterling, or upwards.

¢¢ In all trials in this court all his Majefty’s fubjecs in this colony
are to be admitted on juries without diftin&ion.

¢ And his Majefty’s chief jufltice once in every year to hold 2
court of affize and general gaol delivery, foon after Hilary term,
at the towns of Montreal and Trois-Rivieres, for the more eafy
and convenient diftribution of juftice to his Majefty’s fubjects in
thofe diftant parts of the province.

« And whereas an inferior court of judicature, or court of
Common Pleas, is alfo thought neceffary and convenient, it is
further ordained and declared, by the authority aforefaid, that an
inferior court of judicature, or court of Common Pleas, is
hereby eftablithed, with power and authority to determine all
property above the value of ten pounds, with a liberty of appeal
to either party to the fuperior court, or court of King’s Bench,
where the matter in conteft is of the value of twenty pounds,
and upwards.

¢ All trials in this court to be by juries, if demanded by either
party ; and this court to fit and hold two terms in every year at
the town of Quebec, at the fame time with the fuperior court,
or court of King’s Bench. Where the matter in conteft in this
court is above the value of three hundred pounds Sterling, either
party may (if they fhall think proper) appeal to the governor and
council immediately, and from the governor and council an
appeal lies to the King and council, where the matter in conteft
is above the value of five hundred pounds Sterling, or upwards.

¢« The judges in this court are to determinc agreeable to equity,
having regard neverthelefs to the laws of England, as far as the
circumftances and prefent fituation of things will admit, unti]
fuch time as proper ordinances for the information of the people

“ can

2

2

s

can be eftablithed by the governor and council, agreeable to the
laws of England.

¢ The French laws and cuftoms to be allowed and admitted in
all caufes in this court between the natives of the province,
where the caufe of action arofe before the firft day of O&ober one
thoufand feven hundred and fixty-four.

« The firft procefs in this court to be an attachment againft
the body.

« An execution to go againft the body, lands, or goods of the
defendant.

¢ Canadian advocates, pro&tors, &c. may pra@ife in this court.

¢ And whereas it is thought highly neceffary for the eafe, con-
venience, and happinefs of all his Majefty’s loving fubjects, that

¢ juftices of the peace fhould be appointed for the refpedtive

diftricts of this province, with power of determining property of
fmall value in a fummary way, it is therefore further ordained
and declared, by the authority aforefaid, and full power is hereby
given and granted to any one of his Majefty’s juftices of ‘the
peace, within their refpecive diftricts, to hear and finally deter~
mine in all caufes or matters of property not exceeding the fum of
five pounds current money of Quebec; and to any two juftices of
the peace, within their refpective diftricts, to hear and finally
determine in all caufes or matters of property not exceeding the
fum of ten pounds faid currency ; which decifions being within,
and not exceeding the aforefaid limitation, fhall not be liable to
an appeal ; and alfo full power is, by the authority aforefaid,
given and granted to any three of faid juftices of the peace to be
a quorum, with power of holding quarter feffions in their refpective
diftri@ts every three months, and alfo to hear and determine all
caufes and matters of property which fhall be above the fum of
ten pounds, and not exceeding thirty pounds current money of
Quebec, with liberty of appeal to either party to the fuperior
court, or court of King’s Bench. ~ And it is hereby ordered, that
the aforefaid juftices of the peace do iffue their warrants directed
to the captains and other officers of the militia in this province,
to be by them executed, until the provoft-marfhal, legally

¢ authorized
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authorized by his Majefty, thall arrive, and other inferior officers
be appointed for that purpofe ; all officers, civil and military,
or other his Majefty’s loving fubjects, are hereby commanded and
required to be aiding and affifting to the faid juftices and officers
of militia in the due execution of their duty. And it is further
ordered and directed, by the authority aforefaid, that two-of the
faid juftices of the peace do fit weekly in rotation, for the better
regulation of the police and other matters and things in the
towns of Quebec and Montreal, and that the names of the juftices
who are to fit in each weck be pofted up on the door of the
Seffion-houfe by the clerk of the peace, two days before their
refpective days of fitting, that all perfons may know to whom
to apply for redrefs.”

KRR R AR R UR R, ® R

Further, by another ordinance of your Majefty’s governour and

Novemberi76s. council, dated the 6th day of November 164, it is ordained, that

until the zoth day of Auguft next, that is, of Auguft 1765, the
tenures of lands, with refpec to fuch grants as are prior to the
ceffion of Canada to the Crown of Great Britain by the definitive
treaty of peace of February 1763, and the rights of inheritance, as
pra&i(ed before that period, in fuch lands, fhall remain to all intents
and purpofes the fame, unlefs they fhall be altered by fome declared
and pofitive law. The words of this ordinance relating to this
fubjec are of the tenor following :

« Whereas it appears right and neceflary to quiet the minds of
the people in regard to their poffefiions, and to remove every doubt
refpecting the fame, which may any ways tend to excite and
encourage vexatious law-fuits ; and until a matter of fo ferious
and complicated a nature, fraught with many and great difficulties,
can be ferioufly confidered, and fuch meafures therein taken as
may appear the moft likely to promote the welfare and profperity
of the province in general, his excellency, by and with the
advice and confent of his Majefty’s council, doth hereby ordain
and declare that, until the 1oth day of Auguft next, the tenures
of lands, in refpe to fuch grants as are prior to the ceffion
thereof by the definitive treaty of peace figned at Paris the 1oth
day of February one thoufand feven hundred and ﬁxty—three,
and the rights of inheritance, as pracifed before that period, in
fuch lands or effedts, of any nature whatfoever, according to the
cuftom of this country, fhall remain to all intents and purpofes
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the fame, unlefs they fhall be altered by fome declared and
pofitive law ; for which purpofe the prefent ordinance fhall ferve
as a guide and dire@tion in all fuch matters to every court of
record in this province. Provided that nothing in this ordinance
contained fhall extend, or be conftrued to extend, to the prejudice
of the rights of the Crown, or to debar his Majefty, his heirs
or fucceflors, from obtaining by due courfe of law in any of his
courts of record in this province, according to the laws of
Great Britain, any lands or tenements, which at any time here=
after may be found to be vefted in his Majefty, his heirs or
fucceflors, and in the poffeflion of any grantee or grantees, his,
her, or their affigns, or fuch as claim under them by virtue of
any fuch grants as aforefaid, or under pretence thereof, or which
hereafter may be found to have become forfeited to his Majetty
by breach of all or any of the conditions in fuch grants refpeclively
mentioned and contained.”

aansaaansasnanaan

By this latter ordinance we conceive that all the Tands in this Conclfion ne-
province, whofe owners have died fince the 1oth day of Auguft 1765, fng from tis
are meant to be fubjected to the Englith law of inheritance, and to ginance in fr

vour of the in-
the Englith cuftom of dower, and to the Englith rules of forfeiture T o
to your Majefty for high treafon, or efcheat to your Majefty, or toimd.~  °
fuch other lord of whom they are holden, for felony or defe&t of
heirs, and to all the other rules of the Englith law relating to land-
property, even though the faid lands had been originally granted
before the figning of the definitive treaty of peace; and that all
lands granted fince the faid peace were already, at the time of
making the faid ordinance, fubje&t to the faid Englifh rules and
cuftoms, and were {o to continue.

By thefe two ordinances, which have been tranfmitted to your
Majefty and never difallowed, and are therefore fuppofed to have
received the fan&ion of your Majefty’s royal approbation, the
Canadian laws and cuftoms have been generally fuppofed to be
abolithed, and the Englith laws and cuftoms to have been introduced
in their ftead, and the judges of your Majefty’s courts of judicature
in this province have conceived themfelves to be in confcience bound
to adminifter, jultice according to the laws of England.

Befidesthefe two ordinances there are feveralother publicinftruments Qberpeblic
. 1 o
and alts of government by which the laws of England are fuppofed have tended

produce the
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to have been introduced into this province. Some of thefe inftru-
ments are aéts of parliament, which introduce thofe particular parts
of the laws of England, to which they relate, into this province 3
and others of them are inftruments of a high and important nature,
that bear the fan&ion of your Majefty’s royal authority, by which
itis generally underftood to have been your royal pleafure t6 abolifth
the former laws and cuftoms of this province, and for the fake of
governing your new Canadian fubje&s in a milder and more indul-
gent manner than they had heretofore been ufed to, and affociating
and conneting them with the greater part of your ancient and
natural-born fubje@s of Great Britain by the ftrong tie of an union
and communion of laws, to introduce the laws of England in their
ftead. Thefe acts of parliament and other inftruments of govern-
ment are as follows;

The a&s of parliament that relate to this province are of two
kinds ; fome of them are prior to the conqueft of this province by
your Majefty’s arms in the year 1760, but extend to your Majefty’s
future American dominions, as well as thofe which belonged to the
Crown of Great-Britain at the times of paffing them, either by
exprefs words for that purpofe, or by fome general words that have
been deemed by your Majefty’s minifters and law-officers, by juft
conftru&ion in law, to comprehend them; and others of the faid
adts have been pafled by your Majefty’s (elf, by the advice and with
the confent of your parliament, fince the conqueft and ceffion of
this province by the laft definitive treaty of peace.

The moft ancient ac& of parliament of the firft kind that we have
met with is that of the 1ft of Queen Elizabeth, chap. 1, by which
the pretended authority of the bithop of Rome was abolifhed
throughout all the dominions of the crown of England.  The 16th
fection of this ftatute is of the following tenor: ¢ And to the
“¢ intent that all ufurped and foreign power and authority, fpiritual
¢ and temporal, may forever be clearly extinguithed, and never to
¢ be ufed or obeyed within this realm, orany other your Majefty’s
¢ dominions or countries, may it pleafe your Highnefs that it
¢ may be further enacted, by the authority aforefaid, that no foreign
« prince, perfon, prelate, ftate, or potentate, fpiritual or temporal,
¢ fhall, at any time after the laft day of this feffion of parliament,
« ufe, enjoy, or exercife any manner of power, jurifdiction,
s« fuperiority, authority, pre-heminence, or privilege, fpiritual or

ecclefiaftical,
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« ecclefiaftical, within this realm, or within any other your
¢« Majefty’s dominions and countries that now be, or bereafter fhall
« Je; but from thenceforth the fame fhall be clearly abolifhed out
¢« of this realm and all other your Majefty’s dominions for ever; any
¢ ftatute, ordinance, cuftom, conftitutions, or any other matter or
¢ caufe whatfoever to the contrary in any wife notwithftanding.”

By this feCtion of that flatute, and the exprefs words, any other
your Majefly’s dominions and countries that now be, or hereafter [hall
be, we humbly apprehend that all exercife of the pope’s authority,
or of any ecclefiaftical authority derived from him, is prohibited in
this province as much as it is in England itfelf.

The next fe&tion of this a& of parliament annexes all ecclefiaftical
jurifdi&ion to the crown of England.

The 19th {e@tion requires all bithops and other ecclefiaftical
perfons, and all ecclefiaftical officers and minifters, and all temporal
judges, juftices, mayors, and other lay or temporal officers and
minifters, and every other perfon having the Queen’s fee or wages,
within the realm of England, or any other her Highne/s's dominions,
to take the oath of fupremacy.

The 24th fe&ion ena&s, that every temporal perfon doing homage
for his lands to the Queen, her heirs or fucceffors, or that fhall be
received into the fervice of the Queen, her heirs or fucceffors, fhall
take the fame oath.

And the 27th {e@ion ena&s, that if any perfon of any degree
whatloever, dwelling within the realm of England, or in any other
the Queen's realms or dominions, fhall by writing, teaching, or
preaching, maintain or defend the authority, fpiritual or ecclefiaftical,
of any foreign prince, prelate, perfon, ftate, or potentate what-
foever, heretofore claimed, ufed, or ufurped within the realm of
England, or any dominion or country being within or under the power,
dominion, or obeyfance of the Queen’s highnefs, he fhall forfeit all his
goods and chattels for the firft offence.

We fubmit it to your Majefty that this ftatute feems, from the
whole complexion of it, as well as from the pofitive words, ysur
Mazefly's
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Majefty’s dominions that bereafter fball be, to have been confidered
by the legiflature that pafled it as an indifpenfable part of the general
policy of the Englifh government, and to have been intended to
take place in every country that either then made or fhould there-
after make a part of the dominions of the crown of England.

The next ftatute that we have met with of this comprehenfive
nature is the flatute of the 15th of Charles the Second, chap. 7,
intitled, « An A& for the Encouragement of Trade.” In the 7th
fection of this ftatute it is enacted, that after the 25th day of March
1664, no commodity of the growth or manufafure of Europe
thall be imporred into any land, ifland, plantation, colony, territory,
or place to his Majefty belonging, or which fhall hereafter beiong
unto, or be 1n the pyffeffion of, bis Majefly, his keirs and fucceffors,
in Afia, Africa, or America (Tangier only excepted) but what
fhall be laden and fhipped in England, Wales, or the town of
Berwick upon Tweed, and in Englith-built {hipping.

Another ftatute of the fame kind is the ftat. 7 and 8 Will. III.
chap. 22, intitled, “ An A& for preventing Frauds, and regulating
¢ Abufes, in the Plantation Trade ;” by which it is enacted and
ordained, that after the 25th day of March, in the year 1698, no
goods or merchandizes whatfoever fhall be imported into, or ex-
ported out of, any colony or plantation to his Majefty in Afia,
Africa, or America belonging, or in his poffeflion, or wbich may
bereafter belong unto, or be in the poffeffion of, bis Majefly, bis beirs
or fuceffors, in any fhip or bottom but what is or fhall be of the
built of England, or of the built of Ireland, or of the built of
the faid colonies or plantations.

And the other acts of parliament relating to the trade of your
Majefty’s American colonies, though they have not fuch ﬁrong
poiitive words in them as the three ftatutes above-mentioned, yet
are generally underftood to extend to this province as well as to
your M'ﬂjcﬁy‘s more ancient American dominions ; and, agreeably
to this opinion, your Majelty has caufed a claufe to be inferted in
your commiffion to your governour of this province, directing him
to take the oath required to be taken by governours of the plan-
tations to do their utmoft that the feveral laws relating to trade and

lantaticns be duly obferved ; and this oath he hath according!
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taken. And your Maj:fty’s commiflioners of the cuftoms have ap-
pointed 2 colleCtor and comptroller of the cuftoms, and other
officers neceffary for the collection of them, for this part of Quebec,
in order to carry all chefe acts of parliament into execution.

Another flatute that we underftand to be in force in this pro- sues, s A,
vince, though made before the conqueft of it, and not extended “* 16

by exprefs words to the future dominions of the crown of Great
Britain, is ftat. 2, 12th Ann. chap. 18, intitled, “ An A& for
¢ preferving all fuch Ships and Goods thereof which fhall happen to
< be forced on Shore, or ftranded, upon the coafts of this kingdom,
« or any other of her Majefty’s dominions.” This ftatute, and
another of the 4th of Gen. I. chap. 12, for enforcing and making
the former perpetual, have been declared by your Majefty’s attorney
and follicitor general, in the month of June 1767, in an opinion
given by them to your Majefty’s lords commiflioners of trade and
plantations, upon a cafe ftated to them by thofe lords, to extend to
your Majefty’s plantations in America: and no exception is made in
their opinion of thofe of your Majefty’s dominions in America
which have been acquired fince the pafiing of thofe ftatutes. And
your Majefty’s minifters have tranfmitted the faid cafe and opinion
to your Majefly’s governour of this province, upon a fuppofition,
as we apprehend, that it extends to this province as well as to all
the others.

Thefe are the alls of parliament paffed before the conqueft and
ceffion of Canada that we conceive to be in force in this province
by their own import and operation, and without needing any further
a& of government to introduce them.

Some of the alts of parliament pafied by your Majefty’s felf
fince the conqueft and ceffion of Canada relating to this province
are thefe that follow :

The firft of thefe ftatutes is that of the 4th year of your Majefty’s sut. s geo.111.
reign, chap. 11, which, amongft other things, enads, that fo much ® "+

of an a& made in the 8th year of King George the Firft, intitfed,
< An A& for giving further Encouragement to the Importation of
¢ Naval Stores, and for other purpofes therein mentioned,” as
relates to the importation of wood and timber, and of the goods

B2 commonly



Stat. 4 Geo. 11 alone, without the concurrence of your parliament. Thefe public
1% year of your Majefty’s reign, chap. 19. This ftatute exprefsly relates inftruments and aéts of government are as follows :
to this province by name, being intitled, ¢ An A& for importing
¢« Salt from Europe into the Province of Quebec in America The firft of thefe public inftruments is the capitulation granted Aricles of ca-
¢« for a limited Time.” It enalls, ¢ thatit fhall be lawful for by your Majeity’s general, Sir Jeffrey Amherft, to the inhabitants D et
¢ any of his Majefty’s fubjetts to carry and import falt from | of Canada at the general furrender of the whole country to your ‘gj:;ﬂ}.’,’ o
« any part of Europe into the faid province of Quebec in America ! Majefty’s arms in the year 1760. In the 42d article of this Hég 'd
¢ in Britifh thips and veflels manned and navigated according to the <capitulation it is defired by the French commander, on the behalf of G
¢ ad of navigation ; any law, [latute, ufage, or cuflom to the contrary the French and Canadian inhabitants of this province, that they
““ in any wife notwithfianding.” 1hall continue to be governed according to the cuftom of Paris and
the laws and ufages eftablifhed in this country; to which it is
By thefe laft words it feems to be fuppofed that all the former anfwered by your Majefty’s general, that they become fubjefts to
laws and ftatutes of Great Britain relating to this fubject of the the King : by which it fhould feem, that thefe your Majefty’s new
i importation and exportation of goods and merchandize, made before fubjects in this province were put upon the fame footing as your
the conqueft of this province, are of force in this province as weil Majefty's other fubjects in other parts of your Majefty’s Britith
as in the other Britith provinces in America. dominions with refpe to the laws by which they were to be governed,
and the power of legiflation that was to be exercifed over them for
suts Gl Another adt of parliament paffed by your Majefty, and exprefsly the time to come ; and that the continuance or abolition of their

cap. 15+
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commonly called Lumber, therein particularly enumerated, from any
of your Majefty’s Britifh plantations or colonies in America, free
from all cuftoms and impofitions whatfoever, fhall be continued,
beyond the times appointed in former acts, to the 29th of September
in the year 1771.

In this ftatute the words Britifb plantations are generally under-
ftood to relate to this province as well as to your Majefty’s other
colonies in America; and a copy of this ftatute has accordingly
been tranfmitted by the commiffioners of your Majefty’s cuftoms in
London to your Majefty’s colleor of the cuftoms in this port.

The next a& of parliament of this kind is of the fame 4th

relating to this province, is the ftatute of the fame 4th year of your
Majefty's reign, chap. 15, intitled, ¢ An A& for granting certain
¢ duties in the Britith colonies and plantations in America, and
« for other purpefes.” By this ftatute it is enacted, that certain
rates and duties therein mentioned (hall be paid upon feveral fpecies
of foreign goods therein enumerated that fhall, after the 29th day
of September 1764, be imported or brought into any colony or
plantation in America, which now is, or bereafter inay be, under the
dominion of your Majefty, your heirs and fucceffors; and thefe
daties are accordingly levied and paid in this province.

Thele
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Thefe are the a&ts of parliament, or at leaft fome of them (for
poflibly there may be others which have efcaped our notice) which
by their own import and operation extend, as we conceive, to this
province, witheut the help of any other infirument or aét of
government to introduce them; and therefore fuch parts of the
aws of England as are contained in thefe ftatutes are certainly
in force in this province, being introduced into it by the highefl
authority, that of your Majefty, or your royal predeceflors, in con-
junction with both houfes of parliament. The remaining parts of
the laws of England have been introduced, or are generally under-
ftood to have been introduced, by a feries of public inftruments,
or atts of government, founded on your Majefty’s royal authority

former laws and cuftoms was to depend entirely upon the future
counfels which your Majefty, in your royal wifdom, fhould find it
expedient to purfue.

The 27th article of this capitulation demands, that the free
exercife of the Roman Catholic religion fhall fubfift intire, in fuch
manner that all the people (hall continue to affemble in the churches
and to frequent the facraments as heretofore, without being molefted
in any manner, dire@ly or indirectly ; and then it goes on and
demands, in the fecond place, that the people fhall be obliged by

the
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the Englifh government to pay the priefts the tithes and all the taxes
they were ufed to pay under the government of the French king.

The genetal’s anfwer to thisarticle is as follows : ¢« Granted, as
< to the free exércife of theif religion. The obligation of paying tithes
“ to'the priefls will depend on the King's pleafure” By this anfwer
it is evident that a bare toleration, or permuffion to exercife frecly
the Roman Catholic religion, without being molefted for fo doing by
the execution of the penal laws of England upon that fubjet, is
granted to the Canadians, together with a reafonable ufe of their
churches for that parpofe, though not, as we conceive, to the intire
exclufion of your Majefy’s Protefiant fubjeéts from making ufe of
the fame churches likewife: but a legal eftablithment of that re-
ligion, with a right to exa& their tithes from the people as legal
dues and not as voluntary contributions, is refafed them, until your
Majefty’s pleafure fhall otherwife direct, which your Majefty has
not yet judged expedient to do. By this refufal all thofe parts of
the Canadian laws and ufages relating to the payment of tithes and
other church dues are cither abolifhed or fufpended.

The 31t article of the fame capitulation is as follows: ¢ The
¢ bithop thall, in cafe of need, eftablith new parithes, and provide
« for the re-building of his cathedral and his epifcopal palace ;
 and, in the mean time, he fhall have the liberty to dwell in the
 town or parifhes, ashe fhall judge proper. He fhall be at liberty
¢ to vifit his diocefe with the ordinary ceremonies, and exercife all
¢ the jurifdiction which his predecefior exercifed under the French
“ government, fave that an oath of fidelity, or a promife to do nothing
<t contrary to his Britannic Majefty’s fervice, may be required of
¢ him.” To this article your Majefty’s general made the following
anfwer : ¢ This article is comprifed ander the foregoing.” Now the
foregoing, or zoth, article is directly refufed ; therefore this article
muft be deemed to be refufed likewife: and confequently by this
refufal all thofe parts of the Canadian laws and cuftoms that give
a right to the bifhop of Quebec to eftablith new parifhes, and to
provide for the re-building of his cathedral and his epifcopal palace,
and to vifit his diocefe with the ordinary ceremonies, and to exercife
the jurifdi@ion which had been exercifed by his predeceflors under
the French government, are abolithed ;5 and your Majefty’s eccle-
fiaftical fupremacy is vindicated and fupported in a manner agreeable
to that important and univerfal ftatute of the 1ft of Queen Elizabeth
above cited.

-

-
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The next public inftrument relating to the condition of this The definiiive

province is the definitive treaty of peace concluded at Paris on the
10th day of February 1763. ~ In the fourth article of this treaty it
is declared, that your Majefty will give the moft effectual orders
that your new Roman Catholic fubjects may profefs the worfhip of
their religion according to the rites of the Romifh church, as far
as the laws of Great Britain permit. By this reference to the laws
of Great Britain it fhould feem to have been your Majefty’s inten-
tion that thofe laws fhould be the fundamental rule of government
in this province.

The next public inftrument relating ‘to this fubje®, and upon T
which great ftrefs has been laid by all your Majefty’s Britifh fubjects o
that have reforted to this province, is your Majefty’s royal procla-
mation of the 7th of OQober 1763, which feems to have had
principally in v.ew the profit and advamages that might accrue to
your Majefty’s Bricith fubje@s by reflorting to, or fettlmg in, the
countries that had lately been ceded to your Majefty by the definitive
treaty of peace. By this very folemn and xmportant 1nﬂrum=nt,
pafled under your Majefty’s great feal of Great Britain, it is declared,
that ¢ your Majefty, being defirous that all your Majefty’s loving
“ fubjects, as well of your kingdoms as your colonies in America,
¢ may avail themfelves, with all convenient fpeed, of the great
¢ benefits and advantages that muft accrue from the great and
< valuable acquifitions lately ceded to your Majelty in America, to
¢ their commerce, manufactures, and navigation, has thought fit,
« with the advice of your privy council, to eret four new govern-
« ments to be fliled and called by the names of Quebec, Eaft
¢« Florida, Weft Florida, and Grenada ; and that, as it will greatly
< contribute to the {peedy fettling the faid new governments that
« your Majefty’s loving fubjects fhould be informed of your Majefty’s
¢« paternal care for the fecurity of the liberty and properties of
« thofe who are or fhall become inhabitants thereof, your Majeﬂy
« hath thought fit to publith and declarc, by that your Majefty’s
« proclamation, that your Majefty has, in the letters patent under
= the great feal of Great Britain by which the faid governments
« are conftituted, given exprefs power and direftions to your
« governours in the faid new colonies, that, fo foon as the ftate
< and circamftances of the faid colonies will admit thereof, they
« fhall, with the advice and confent of the members of your
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¢« Majefty’s councils, fummon and call general affemblies within
“¢ the faid governments, in fuch manner and form as is ufed and
¢¢ directed in thofe colonies and provinces in America which are
¢ under your Majefty's immediate government; and that your
“ Majefty has alfo given powers to the faid governours, with the
¢ confent of your Majefty’s faid councils, and the reprefentatives
¢¢ {o to be fummoned as aforefaid, to make, conilitute, and ordain
¢ laws, ftatutes, and ordinances for the public peace, welfare, and
¢¢ good government of your Majefty’s faid colonies and of the people
¢¢ and inhabitants thereof, as near as may be to the laws of England,
< and under fuch regulations and reftriions as are ufed in other
< colonies.” And then it is further declared in your Majefty’s faid
proclamation, ¢ that in the mean time, and until fuch affemblies
“ can be called as aforefaid, all perfons inhabiting in or reforting to
“ your Majefly’s faid colonies may confide in your Majefly's royal
«« protection for the enjoyment of the benefit of the laws of your realm
““ of England; and that for that purpote your Majeity had given
¢« power under the great feal to the governours of your Majefty’s
¢ faid new colonies to eret and conftitute, with the advice of your
“ Majefty’s faid councils refpectively, courts of judicature and
< public juftice within the faid colonies for the hearing and deter-
¢ mining all caufes, as well criminal as civil, according to law and
¢¢ equity, and, as near as may be, agreeably to the laws of England,
“ with _liberty to all perfons who may think themfelves aggrieved
¢ by the fentence of fuch courts, in all civil cafes, to appeal, under
¢¢ the ufual limitations and reftritions, to your Majefty in your
“ privy council,”

The feofe in  ‘Thefe are the words of your Majefty’s faid proclamation, and by
Shich st po<ihem your Majefty’s Britith fubjects in this province declare that
b ety they have always underftood that the laws of England have been
igﬁa:if:;;cif» introduced into this province, and that it was your Majefty’s inten-
* tion to affimilate the laws and civil government of it to thofe of the

other American colonies and provinces which are under your
Majefty’s immediate government, and not to continue the municipal

laws and cuftoms by which the conquered people had herctofore

been governed. And through a confidence in this proclamation,
underftood in this fenfe, they fay they have quitted their native

country to come and fettle in this province, expeding to change

only their climate by fuch a removal in purfuit of commercial
advantages,

LY
advantages, and not to becomefubjeét to the laws of the conguered
people, ‘with which they are wholly unacquainted, and. againft
which (though perhaps without reafon) they entertain ﬁrong
prejudices.

And in this fenfe was this proclamation underftood alfo by your =i by bis v
Majefty’s late governour of this province and his council, Who did verhour ang &
not, in mzking the important ordinance above mentioned, of the “
the 17th of September 1764, conceive themfelves to be overturning
all the ancient laws and cuftoms of this country, and introducing
the laws of England in their ftead, but meant only to ere&t and
conflitute courts of judicature to adminifter a fyftem of laws already
in being, to wit, thelaws of England, which they conceived to have
been already introduced there by the words of your Majefty’s pro-
clamation. ~ And in this fenfe likewife your Majefty’s lords com- and ehe fords
milTioners for trade and plantations, in the month of September 1765, fommifioners
underftood thefe words in your Majefty’s proclamation : for in the plisaton
7th and laft article of a report made by the faid lords commiffioners, s
upon certain memorials and petitions from your Majefty’s f{ubjects
in this province, complaining of the ordinances and proceedings of
the governour and council of this province, and of the then prefent
eftablithment of courts of judicature and other civil conftitutions,
to the lords of the committee of your Majefty’s privy council for
plantation affairs, dated on the 2d day of September in the faid
year, the faid lords commiffioners of trade propofe, #bat in all cafes
where rights or claims are founded on events prior to the congueft of
Canada, the feveral courts fball be governed in their proceedings by
the French ufages and cufloms which bave beretofore prevailed in
refpect to fuch property; from which words it appears plainly that
their lordfhips underftood that in all cafes, where rights and claims
are founded on events pofterior to the faid conqueft, the feveral
courts of juftice were to be governed by the Englifh laws, and that
their lordfhips were follicitous to make an exprefs provifion, that
this general rule of deciding cafes according to the Englith laws
fhould not be applied to fuch caufes as were founded on events that
were prior to the faid conqueft, in which cafes it would be
manifeftly unjuft,

We know at the fame time that your Majefty’s attorney and e =
follicitor general, in the following month of April 1766, under- whicn
C frood 1
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serneyandfel- food the words of your Majefly’s royal proclamation in a more

Ticitor general,
ia 3pril1766,

Thecommiffion

given to Gen.

Murray in 1765

to be vice ad-
miral of the
proyince of
Quebec.

confiped fenfe, as being introductive of only fome felect parts of
the laws of England that were more particularly beneficial to your
Majefty’s Englith fubjects, and not of the whole body of thofe
laws.  This they took to be the true import of thefe words in your
Majefty’s proclamation above-mentioned, #be enjsyment of the bencfit
of thelaws of England; and they were of opinion that the criminal
laws of England were almoft the only laws that came under that
defcription 3 and that the laws of England relating to the defcent,
alienation, fettlements, and incumbrances of real eftates, and to
the diftribution of perfonal property in cafe of inteftacy, were
cer{ainly not comprehended under it. Whether this or the former
way of interpreting this part of your Majefty’s proclamation is the
the true one, belongs on]y to your Ma)eﬁy to determine, according
to the ancient rule of law laid down by the cclebrated lawyer
Braton, that < cujus off condere, ejus eft interpretari.”  All that we
prefume to do on this occafion is to lay before your Majefty a full and
plain hiftorical account of the feveral public inftruments and a&s
of government by which the laws of England have either been
introduced, or imagined to be introduced, into this province
in lieu of thofe laws and cuftoms which were obferved in it
heretofore.

The next public inftrument of this kind is your Majefty’s com~
miffion to General Murray in the year 1764, to be vice-admiral,
commiffary, and deputy in the office of vice-admiralty in the
province of Quebec. This is a judicial commiffion, by which the
faid General was impowered to enquire, by the oaths of honeft and
lawful men of the faid province, of all and fingular matters and
things which of right, and by the ftatutes, laws, ordinances, and
cuftoms, anciently obferved, were wont and ought to be enquired
after; and of wreck of the fea; and of goods of felons of them-
felves; and likewife of goods waived, flotfon, jetfon, ligan,
deodands, derelits, and other cafualties upon the fea, or fea coaft,
or frefh-water rivers, as far as the tide flows ; and alfo of anchorage,
laftage, ballaft, and fith royal anciently by rigi\t or cuftom bslonging
to your Majefty ; and to arreft or caufe to be arrefted, according
to the civil and maritime laws and ancient cuftoms of your
Majefty’s court of admiralty, all fhips, perfons, and merchandizes
for cavfes arifing within the maritime jurifdi@ion, and to hear and

determine
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determine the faid caufes, with all the matters incident thereunto,
according to the laws and cuftoms aforefaid ; and to fine, chatftife,
and imprifon within any of the gaols of the province the parties
that fhall be found guilty, according to the rights, ftatutes, laws,
ordinances, and cuftoms anciently obferved.

By this commiflion it is evident your Majefty has introduced
into this province all the laws of your Majefty’s Englith court of
admiralty, in lieu of the French laws and cuftoms by which
maritime caufes were decided in the time of the French govern-
ment.

The next public inftrument relating to this fubje@ is your The commifion
Ma)eﬁy s commiffion to General Murray in the year 1764 to be ofgovecnaur i
captain gencral and governour in chief in and over this your Frin
Majefty's province of Quebec. This commiffion, and the in- insresa
frruions that accompanied it, feem every where to pre-fuppofe;’;‘o;ﬁ:ﬁlﬁ‘
that the laws of England were in force in this province, being full
of allufions and references to thofe laws on a variety of different
fubjects, and do not contain the leaft intimation of a faving of any
part of the laws and cuftoms that prevailed here in the time of

the French government.

It feems as if your Majelty had been of opinion, that by the 4 piobabte in-
refufal of General Amherft to grant to the Canadians the continuance e o
of their ancient laws and ufages, and by the reference made in the of the fié com-
fourth article of the definitive treaty of peace to the laws of Great Rruttions,
Britain, as the meafure of the indulgence intended to be thewn them
with refpet to the exercife of their religion, fufficient notice had
been given to the conquered inhabitants of this province, that it
was your Majefty’s ure that they thould be governed for the
future (\CCf‘fdlﬂ’Y to s of England, and that they, after being
thus apprifed of yo clty’s intention, had confented to be fo
1d had their faid confent by continuing to refide
g the oath of allsgiance to your Majefty,
irawn themfelves from the provmc«.,

s and the produce of the fule of their eftates,
within the cigmeen months allowed by your Majefty for that
purpofe. :

dpurport
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Thefe are the public inftruments by which it is generally fuppofed,
by thofe who have perufed them, that the laws of England have
been introduced into this province. But as your Majefty’s royal
proclamation above-menticned, and your commiffion to General
Murray to be governour in chief of this province, have never been
publithed here in the French language, and as the provincial ordi-
nances above-mentioned of the 17th of September and the 6th of
November 1764, which have been publithed here in the French
language, have mentioned this change in the laws in very concife
and general terms, without fpecifying or defcribing any of the laws
of England that were thereby introduced, the greateft part of your
Majefty’s new fubjects remain ignorant of the extent of the change to
this hour, and imagine that their ancient laws and ufages are 7z many

Sorme ot e points ftill in force. They ftill divide their lands upon an inheritance

uh m3=h;fillllw in the fame manner as before the conqueft; their widows are ad-

Caadims.  nitted to the fame fhares of them as before, without any regard
to the Englith rule of dower, which differs widely from that of the
French law; and the perfonal eftates of perfons who die inteftate
are diftributed at their deceafe according to the rules of the French
faw, which are fomewhat different (though not very greatly, as we
are informed) from thofe of the Englith ftatute of diftributions;
and the diftributions of their perfonal eftates have likewife been
made for the moft part by perfons authorized thereunto in the
manner that was ufual under the French government, and not by
receiving letters of adminiftration from your Majefty’s governour of
the province in the manner directed by your Majefty’s inftructions.
Fortunately for the peace of the province no litigations have yet
arifen in any of your Majefty’s courts of juftice to give occafion to
decifions that would make them acquainted with the change of
the laws in thefe particulars, which would probably create a great
deal of uneafinefs.

A dvairyin  Yet upon the deceafe of your Majefty's Britith fubjedts in this
seprdiccof | province, their relations have taken out letters of adminiftration
aninbe- from the governour of the province, agreeably to your Majefty’s

province, with inftraction for that purpofe, and, as we believe, have followed the
rehpelt o leters Enelifh rule of diftribution ; and fome few, butvery few, of your
gondnd dhe & Majefty’s new fubje@s have likewife taken out letiers of ad-

et b e St of
chedisof perfons Miniftration in the fame manner, but have followed, as we believe,
An.l:o dein- th
asitate,
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the rules of the French law, with refpe& to the diftribution of
the effe@ts. We humbly apprehend that this diverfity in the
pradtice of your Majefty’s fubjets in this province may hereafter be
the occafion of fome confufion, though happily no bad confequences
have hitherto followed from it.

There has likewife been a diverfity in the praltice of your Another divei-
Mijefty’s old and new fubjects with refpect to the manner of con- ;;3&2:}"‘?&,,,
veying and mortgaging landed property. Your Majefty’s Britifh petote
fubjects have bought and fold lands and Loufes by inftruments drawn Yeying and
up by Englith lawyers according to the Englith modes of con- iy o
veyancing; and your Majefty’s Canadian fubjets have employed
Canadian notaries, or fcriveners, for the fame purpofes, who have
followed the French forms of conveyancing made ufe of before the
conqueft.  And it has often happened that the fame lands and
houfes have been {old and bought and mortgaged by both French
and Englith conveyances, as they have pafled into the hands of
Canadian or Britith proprietors. This alfo, we conceive, may
hereafter be productive of fome confufion.

Leafes have likewife been made of lands near Quebec for In fome inftan-

A s - . . . . ces the Canadi-

twenty-one years by the fociety of jefuits in this province, though i havetollow-

by the French law they can only be made for nine years. This &helavsof

has been donc upon a fuppofition that the reftraints upon the

power of leafing Tands impofed upon the owners of them by the
cuftom of Paris, of which this is one, have no longer any legal
exiftence. Upon the fame principle many owners of feigniories,
Canadians as well as Englifhmen, have made grants of uncleared
land upon their feigniories for higher quit-rents than they were
allowed to take in the time of the French government, without
regard to a rule or cuftom that was in force at the time of the
conquefl, that reftrains them in this particular. And as the feigniors
tranigref(s the French laws in this refpe&, upon a fuppofition that
they are abolithed or fuperfeded by the laws of England, fo the
freeholders, or peafants, of the province tr:nfgrefs them in other
inftances upon the fame 1"uppoﬁti0n. For example, there was a
Jaw made by the French king concerning the lands of this province,
ordaining, that no man fhould build a new dwelling-houfe in the
country (that is, out of the towns and villages) without having
fixty French arpents, or about fifty Englith acres, of land adjoining
to
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to it, and that, if, upon the death of a frecholder and the partition
of his lands amongft his fons, the fhare of each fon came to lefs
than the faid fixty arpents of land, the whole was to be fold, and
the money produced by the fale divided amongft the children. This
was intended to prevent the children from fettling themfelves in a
fupine and indolent manner upon their little portions of land, which
were not fufficient to maintain them, and to oblige them to fet
about clearing new lands (of which they had a right to demand
of the feigniors fufficient quantities at very eafy quit-rents) by
which means they would provide better for their own maintenance,
and become more ufeful to the public. But now this law is intirely
difregarded ; and the children of the frecholders all over the
province fettle upon their little portions of their father’s land, of
thirty, or twenty,.and fometimes only ten acres, and build little
huts upon them, as if no fuch law had ever been known here : and
when they are reminded of it by their feigniors, and exhorted to
take and clear new tracts of land, they reply that they underftand
that by the Englith law every man may build a houfe upon his own
land whenever he pleafes, let the fize of it be ever fo fmall. This
is an unfortunate pratice, and contributes very much to the great
increafe of idlenefs, drunkennefs, and beggary, which is too vifible
in this province.

Further, many perfons who have purchafed feigniories in this
rovince, and amongft them fome Canadians, have hitherto declined
P g

aying to your Majefty’s receiver-general the mutation-fine, or fifth
paying toy jelty 3 )

art of the purchafe money, due to your Majelty upon the admiifion
P P Y y Jeltyug
of every new feignior by the cuftom of Paris. The th pur-
chafers fay that this, being part of the cuftom of P is now
abolifhed by the introdu&ion of the laws of E and the
Canadian feigniors fay that it is not due to your N i
have been regularly invefted with, or put in pofie
feigniories, with all the rights and jurifditions the
by your Majefty's oificers of government, and hav
to take the oath of fealty and perform the cerc

to your Majefly for the faid lands; wl
done. E

2

: rs that in many refpecs the Can
England to be in force in this provi a at ¢

4 Y
endeavour
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endeavour to apply them and put them in pra&ice whenever they
take them to be for their advantage ; though in other points, and
particularly in thofe of inheritance and dower, andsthe diftribution
of the effetts of perfons who dic intcltate, they have univerfally
adhered to their former laws and ufages.

In criminal proceedings the Canadians as well as Englith univer- S
fally fuppofe the laws of g

gland to be in force. No others are™
ever mentioned or thought of ; and the Canadians feem to be very
well fatisfied with them.

And in all civil proceedings carried on in the fuperiour court, or Ciil proceel-

ingsin the court

court of King’s Bench, the forms of all a&ions, the flile of the ofKingsBeach.
pleadings ufed in them, the methed of -trial, and the rules of

evidence are thofe which are preferibed by the Englith law, and are
aniverfally known by the Canadians to be fo.

In the court of Common Pleas the proceedings are drawn up in Civil procees-
any form and fiile that the parties, or their advocates, think proper, g ot st
and fometimes in the French and fometimes in the Englifh Pl
language, as the attornies who prepare them happen to be Canadians
or Englithmen ; and for this reafon they are ofteneft in the French
language, moft of the bufinefs in this court being managed by
Canadian attornies.

Arrefts of the body for debt are ufed in the firft inftance both Arrefts of the
upon fuits in the court of King's Bench and fuits in the court of *% ™
Common Pleas, and even upon fuits inftituted before juftices of the
peace.  This is a part of the Englith law that a good deal furprized
and alarmed the Canadians upon its firft introduction, as it carried
an appearance of much greater feverity than was practifed under
their own laws, which allowed of imprifonment only in criminal
proceedings and in fome few civil fuits grounded on bills of ex-
change, or other inftruments of a commercial nature, and then
only in exccution of a judgment of the court, and not in the
beginning of the fuit; but now they are grown accuftomed to this
way of proceeding, and frequently put it in prattice againft each
other: and many perfons of good fenfe and chara&er, of both
nations, are of opinion that, confidering the great credit that has
been given by perfons in trade in this province, and the knavith

and
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and trickifh difpofition that has appeared in m:
it has been given, there is no .other meth T
which the creditors can hope to obtain payment of their debts.
This is more efpecially the opinion of your Majefty’s Britith
fubjeéts that are concerned in trade ‘n this province, many of whom
objected fome time fince to the execution of cven a part of the
Englith law itfelf, to wit, that part of it which relates to com-
mitfions of bankruptcy, upon a fuppofition of it's being too
indulgent to debtors to be ufeful in this province ; yet other perfons
are of a different opinion, and think arreils of the body in the firft
inftance an unneceifary piece of harfhnefs in civil fuits, and with
that it were reftrained ; and to this opinion we humbly fubmit it to
your Majefty that we are ourfelves inclined.

{e to whom
pr ng by

This i¢, as we conceive, a faithful reprefentation of the prefent
ftate of the laws in this province, and of the public inftruments
and adts of government upon which it is founded. We now beg
leave to lay before your Majefty certain doubts that have arifen, and
may arife, concerning the validity of thofe infiruments, and the
extent of their legal operation.

We fhall fay nothing concerning the validity of your Majefty’s
proclamation of the 7th of October 1763, and the high legiflative
authority which your Majefty has therein thought proper to exercife
with refpet to your Majefty’s new colonies, though there are
perfons who think that this branch of your Majefty’s royal pre~
rogative ought rather to have been exercifed in conjunction with both
houfes of parliament: butwe fhould fuppofe that what your Majefty
has thought fit to do in this refpeét by the advice of your Majefty’s
privy council muft be legal, and confequently that the operation of
the words above cited from your Majefty’s faid proclamation is
complete and inconteftable {o far as the true meaning of them can
be afcertained, But if your Majefty in your royal wifdom fhould
interpret them in a different fenfe from that in which they have
been generally underftood, and fhould declare that they were not
meant to introduce the whole body of the laws of England that
were not in their nature local, but only to introduce fome particular
parts of them that were more immediately beneficial to your
Majefty’s fubjes, agreeably to the fenfe in which they were under-
ftood by your Majefty's attorney and follicitor general in April 17665

or,
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or, if your Majefly fhould declare that they were not meant to
introduce immediately any part of the laws of England into thofe
provinces, but only to promife and affure your Majefty’s Britith
fubjeéts that your Majefty would, in due time and place, and by par-
ticular and exprefs promulgaticns, introduce fome fele& parts of the
laws of England that were more immediately conducive to their
welfare and fatisfaction;; in either of thefe cafes we beg leave to fubmit
it to your Majefty’s confideration, whether the ordinances above-
mentioned, of the 17th of September and the 6th of November,
can be deemed of fufficient validity to introduce any part of the
laws of England that were not already eftablithed by your
Majefty’s faid proclamation. Our reafons for doubting this are
as follows :

Your Majefty by your commiffion to General Murray, dated the Byt Kings
21ft day of November in the 4th year of your Majefty’s reign, to the govemours
be governour in chief of this province, was pleafed to delegate unto e
him a certain limited legiflative authority, to be exercifed by him gyl o
by and with the advice and confent of your Majefty’s council of him, to be ex-
the province, and of the general affembly of the frecholders and e e
planters in the fame therein directed by your Majefty to be fum- ﬁ?l'l‘::ﬁ’(‘;m';j
moned, to wit, an authority to make, conftitute, and ordain laws, "
ftatutes, and ordinances for the public peace, welfare, and good
government of the faid province, not repugnant, but, as near as may
be, agreeable to the laws and ftatutes of your Majefty’s kingdom u: none to be
of Great Britain. But your Majefty did not in any part of the faid gxerfed vith.
commiffion delegate either this or any other legiflative power to your of an afmbly.
faid governour to be exercifed by him with the advice and confent
of the council only, without the concurrence of an affembly. Now
no affembly of the frecholders and planters has hitherto been fum-
moned ; confequently all the ordinances that have hitherto been
made, fo far as they have a legiflative tendency, have been made
without any warrant or autharity from your Majefty’s commi(lion to
your governour, and perhaps may, upon that account, be juftly con-
tended to be null and void.

If this be fo, the words in the ordinance of the 17th of September
1764, which dire& the court of King’s Bench to determine all
civil and criminal caufes agreeably to the laws of England, and the
other words of that ordinance, and of the ordinance of the 6th of

D November




[ 26 ]

November following, which purport to introduce the laws of England
into this province, can have no legal operation to change the laws.
which were then fubfifting in the country; and the ordinance of
the 17th of September muft be confidered only as an executive at
of government, erefting and conflituting courts of judicature in the
province for the adminiftration of the laws in being, whatever
thofe laws might be; and in this view it is certainly a legal and valid
ordinance, becaufe your Majefty had, by an exprefs claufe in
your commiffion aforefaid, given your faid governour full power
to eret fuch courts with the: advice and confent of the council
only.

Aveylimed It is true indeed that your Majefty did give a private inftru@ion
« to your late governour, purporting to communicate to him a certain
otlegerenont degree of legiflative authority to be exercifed by him, by and with
ll‘{'\z‘é’(}l’un. w be the confent of the council only, without any affembly ; to wit, az
il authority to make fich rules and regulations as fball appear to be
e, neceffary for the peace, order, and good govermment of the faid
" province, taking care that nothing be paffed or done that fball any

ways tend to affect the life, limb, or liberty of the fubjelt, or to the

Adowte con-  7mpofing any duties or faxes.* But we fubmit it to your Majefty’s
e tlele confideration, whether a power of this kind can be communicated by
<™ any other inftrument than letters patent under your Majefty’s great feal
- of Great Britain, publicly read and notified to the people, to the end
that the a&s done by virtue of them may have a juft claim to their
obedience ; for otherwife they may alledge that they are faithful
and loyal fubjects to your Majefty, and ready to pay obedience to
every thing that your Majefty’s felf fhall ordain, and likewife to
every thing that fhall be ordained by your Majefty’s governour by
virtue of powers properly communicated to him by your Majefty ;
that confequently they will obey him in every thing he fhall do by
virtue of the powers conveyed to him in your Majefty’s commiffion
which has been publicly read to them; but that in the things not
warranted by the faid commiifion, but faid to be done in purfuance
of certain private inftructions that have not been made known to
them, and which they are therefore uncertain whether he has
received or not, they cannot prefume that he afs by your Majefty’s
authority, and therefore are not bound to obey him. For this
reafon we humbly apprehend, that the private inftruction before-
mentioned cannot have legally conveyed to your Majefty’s governouc

and
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and council the legiflative authority mentioned in it, {mall and
narrow as it is.

But fecondly, if @ private inftruion fhould be deemed to be a %!
legal method of communicating a legiflative authority, yet the fioncd i o
power conveyed to the governour and council of this province by fasiw s
the inftruction above-mentioned is much too confined an autherity j¢ !
to warrant the general introduéion of the Englith laws; particulaly Englud
of the criminal laws, which all affe& either life, or limb, or
liberty ; and the procefs of arrefts of the body in civil fuits for debt
and trefpafs; and the power of committing perfons to prifon for
contempts of court committed in the prefence of your Majefty’s
judges; and that of granting attachments of the body for dif-
obedience or refiftance to the orders of your Majefty’s fuperiour
courts of judicature, when fuch a&s of difobedience or refiftance
are committed out of court; which all immediately affet the per-
fonal liberty of your Majefty’s fubjets in this province.

Thefe are the reafons upon which, we conceive, the legality of
the introduction of the laws of England into this province by the
provincial ordinances above-mentioned may be called in queftion.

But thefe reafons have no relation to the other high inftruments
of government by which thefe laws may be fuppofed to have been
introduced here, namely, the articles of capitulation in 1760, the
4th article of the definitive treaty of peace, and your Majefty’s
royal proclamation of the 7th of O&ober 1763. If thefe inftru-
ments have introduced the laws of England, they may have a legal
exiftence in this province, notwithftanding the want of legal
authority in the two provincial ordinances above-mentioned. But
if your Majefty fthould determine that thefe inftruments have not
introduced the laws of England into this province, then, as we
conceive, it will follow, that the whole body of thofe laws has not
yet been legally introduced into it, but that thofe parts only of the
Iaws of England have a legal exiftence in this province which are
contained in the adts of parliament above-mentioned, which by their
own import and operation, and without needing any new inftrument
of government to introduce them, extend to all your Majelty’s
dominions in America.

D2 We
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v We will now proceed to lay before your Majefty the principal
ftc of inconveniencies under which the Canadians labour from the
aws and ad

mimitraon of Prefent ftate of the laws and methods of adminiftering juftice in
fultie this province.

Thewneertdiny - The firft and greateft inconvenience arifing from the prefent ftate
of the laws in this province is the uncertainty of them, and the
doubts that are entertained concerning the legal continuance of the
ancient laws and cuftoms that were obferved here in the time of
the French government. This is a caufe of great uneafinefs and
anxiety to perfons of both nations in many of the ordinary
tranfactions of life; infomuch that it would be a great improvement
of the condition of the province if cither the Englith laws, or the
old laws and cuftoms of the country, were eftablithed by fome
new act of government, conceived in the moft clear and pofitive
words that can be made ufe of, with an exprefs exclufion or abolition
of the other laws, which may be imagined to have hitherto been in
force. For by this declaration in favour of either of the fyftems,
your Majefty’s fubjects would know what they had to expe for
themfelves and their families with refpe& to their inheritances,
purchafes, mortgages, eontracts, and other civil rights and privileges
from the operation of the laws; and would in confequence thereof
proceed to make fuch regulations of their affairs by particular agree-
ments and fettlements, and by their laft wills and teflaments, as
would prote& them againft the inconveniencies which they might
apprehend themfelves to be expofed to from fuch parts of the
eftablifhed fyftem of laws as they did not approve. We do not
mean by this to infinuate, that fuch an immediate eftablithment of
one of thefe fyftems of law, to the intire and exprefs abolition and:
exclufion of the other, would be the beft remedy that could be
applicd to this evil ; but enly to reprefent to your Majefty our idea
of the greatnefs of this inconvenience, fince even fuch a cure would
be defireable. What is the beft remedy that can be applied to this
evil is, as we conceive, a point of the greateft difficulty, and fit
only to be determined by the wifdom of your Majefty’s councils ;
though in obedience to your Majefty’s commands, we fhall humbly
fuggeft to your Majefty, in the fubfequent part of this report, fome
of the different methods that, as we apprehend, may be taken for
this purpofe, with the advantages and difadvantages with which
they will be refpectively attended. But before we proceed to

confider
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confider this arduous fubject, we beg leave to lay before your
Majefty fome other and much fmaller inconveniencies arifing from
the prefent ftate of the courts in this province, together with a
plan for the adminiftration of juftice for the time to come, which
we humbly conceive to be likely in a great meafure to remove
them.

Thefe inconveniencies are the expenfivenefs of law proceedings, os
which is confiderably greater than in the time of the French
government, the tedioufnefs of them, and the feverity of the prefent e
method of proceeding in civil fuits by arrefting and imprifoning the province,
defendant’s body.

incon-
at-

‘The expences attending law-fuits arife evidently from two different The espencesor
fources, the fees of the officers of the courts of juftice, and thofe """
of the attornies and advocates whom the parties employ in the
management of their caufes. The former are capable of being
properly regulated, as the perfons to whom they are due are ail
fervants to your Majefty, and under the immediate controul of
your Majefty’s governour and council ; and meafures have been
already taken to eafe your Majefty’s fubjes in this province of fome
part of thefe fees: your Majefty’s chief juftice and clerk of the
crown have remitted thofe that ufed to be taken by them in the
fupreme court; and thofe of the attorney-general for the conduét of
eriminal profecutions have always been charged to your Majefty :
and if thofe which are taken by the clerk of the fupreme court for
the civil bufinefs that is tranfatted there, and by the provoft-marfhal,
or ftheriff, and his bailiffs, for their fummonfes, arrefts, and other
minifterial bufinefs done by them in the courfe of the proceedings,
and thofe which are taken in the court of Common Pleas, or the
quarterly and weekly courts of the juftices of peace, by the feveral
officers of thofe courts, are found to be unreafonable, it will be
ealy to reduce them to a more moderate ftandard by a provincial
ordinance for that purpofe, if your Majefty will condelcend to make
fuch a reafonable addition to the falaries of thefe feveral officers as
thall be a compenfation for fuch diminution of their fees. The
other caufe of the expenfivenefs of law-{uits is the rate of the fees
of the attornies and advocates. 'Thefe fees, itis evident, are not
capable of a like reducion with the former, but muft always be
fuch as the parties and their lawyers thall agree upon; fince it is

the
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the natural right of every man to fet what price he pleafes upon
his labour.  All that can be done to keep thofe fees from growing
exorbitant is to prevent a monopoly of law bufinefs in the hands
of a few lawyers, who might thereby be enabled to exa& un-
reafonable rewards from their clients by the neceffity the people
would be under of either employing them upon the terms they
thought proper to demand, or letting their bufinefs remain undone :
and this has been already done by your Majefty’s wifdom and
indulgence in permitting Canadian notaries, attornies, and advocates
to pradife their refpetive profeflions notwithftanding their con-
tinuance in the profeffion of the Romifh religion.

Yet when every thing is done that can be done to diminifh the
expence of law proceedings, it is probable they will ftill be more
expenfive than in the time of the French government; which
ought not to be a matter of {urprize, fince the prices of corn and
provifions, and of all forts of labour, are almoft double of what they
were at that time.

The next inconvenience arifing from the prefent eftablifhment
of the courts of judicature complained of by the Canadians is the
tedious length of law-fuits. This is owing to the unfrequency of
the terms or feffions of the fupreme court of judicature, and of
the court of Common Pleas, which fit only three times a year at
Quebec and twice at Montreal. In the time of the French
government there were three royal courts in the three feveral
diftri®s of Quebec, Three Rivers, and Montreal, vefted with full
power to determine all matters both criminal and civil: in each
of thefe courts a judge appointed by the French king adminiftered
juftice, and a king’s attorney profecuted on behalf of the crown:
and they ufed for that purpofe to hold two courts in every week
throughout the year, except about fix weeks in the months of
September and O&ober, and a fortnight at Eafter : and befides thefe
courts held regularly every week, they would fit on other days of
the week, if the bufinefs before them made it neceffary. From
thefe courts there lay an appeal to the higheft court of the province,
which was called the fuperiour council; and this high court alfo
fat every week: fo that the difference between the expeditious
methods of obtaining juftice in the time of the French government,
and the flownefs of the proceedings upon the prefent eftablifhment,
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is very ftriking in the eyes of the Canadians, and is efteemed a very
confiderable inconvenience.

Befides the ufnal ill confequences arifing from the want of dif-
patch in law-proceedings, this unfrequency of the feffions of the
{fuperiour courts of judicature has been a principal caufe of the in-
creafe of the fees of the Canadian attornies and advocates: for, as
their opportunities of pleading caufes happen fo much feldomer than
formerly, they endeavour to make up, by the value of the fees
they now receive in the three feffions of the court of Common Pleas,
the advantages they formerly derived from the number of them in
the time that the French king’s courts fat every week.

There is indeed in the prefent eftablifhment a court of juftice
in each diftrict of the province that fits every week for the difpatch.
of bufinefs. Thefe are the courts of the juftices of peace. This
was a very judicious inftitution, and well fuited to the circum-
ftances and difpofitien of the people. Yet it is liable to fome
objections. For, in the firft place,. the juftices of the peace, who:
are the judges of thefe courts, are not much fkilled in judicial pro-
ceedings ; and, fecondly, the fame juftices not attending conftantly
at thefe feflions, it is often neceflary, where a matter cannot be
decided at one feffion, but is adjourned to the next, to repeat all the
proofs and arguments before the juftices at the fecond feffion, which
had been produced at the former feffion before the other juftices
who happened not to be now upon the bench, which occafions an
increafe of expence and trouble: and, laftly, their jurifdiGion
extends only to fuch difputes as relate to fums of money that do
not exceed ten pounds. In all contefts for greater fums the parties
are obliged to have recourfe either to the quarterly courts of the
juitices of the peace, or to the courts of King’s Bench and Common
Pleas, where the feffions are held but three times a year.

The next inconvenience is the feverity of the prefent methed of twpic

pmcccding in civil actions, by arrefting and imprifoning the de-
fendant’s body. This, by ﬁlhng the gaols with unhappy debtors,
increafes the number of the poor and helplefs, and m the fami-
lie§ of the debtors, as well as the debtors themfelves, become often-
times a burden to the publick; and it is generally thought by the
Canadians to be an unneceilary degree of harfhnefs.
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To remedy thefe feveral inconveniencies we beg leave to recom-
mend to your Majefty the following plan for the adminiftration of
juftice-in this province for the time to come; which we have
formed in imitation of that which was in ufe in the time of the
French government.

Apln for the That this provincefhould be again divided into the three diftricts of

ofjufticein this Quebec, Three Rivers, and Montreal, as in the time of the French

Fevie government : which might be called the Shires of Quebec, Three
Rivers, and Montreal; and each of thefe three diftriéts thould have
feparate officers of juftice : that a Royal court of judicature fhould
be eftablifhed in each of the three towns of Quebec, Three Rivers,
and Montreal, which are the capital, or rather only, towns of thofe

Threeroyd - feveral (hires or diftricts : and that each of thefe courts thall confift

’e;cﬁ_ﬂ.isf: o of one able Englith judge, appointed by your Majefty, and invefted

:;?,\'.‘&,‘,’f e with full powers to hear and determine all matters, both criminal
and civil, arifing within his jurifdicion, juft as your Majefty’s chief
juftice of the province is impowered to do upon the prefent efta-
blithment throughout the whole province.

Iheeiudgeeto Thefe Englifh judges fhould be barrifters at law, of at leaft five
riFﬂﬁrrvfa:;a\:, years ftanding at the bar; and they fhould be fuch as, befides their
funding the 1kill and knowledge of the law, had a competent knowledge of the
- French language. And further, to enable thefe Englith judges
more readily to underftand the teftimonies of the French witneffes,

that would fo often be examined before them, and likewife to
comprehend the nature and extent of fuch of the antient laws and

cuftoms of the country as your Majefty fhall think fit to be either

Ezdl r";.‘ﬁ}]g. continued or revived, we conceive, that it would be convenient to
b Comdin give each of them a Canadian lawyer for an affeffor, or affiftant to
i'r,‘:,f,f";,h,',i them in the decifion of caufes: but the Canadian affeffors thould
fiftant; have no vote or authority to decide the caufes in conjunction with
z‘a':;f"nf"f,':_ the Englifh judges; but fhould only affift them with their opinion
cdng the - and advice, the whole power of finally deciding them being vefted
Teteneinhe folely in the Englith judges. This employment of the Canadian
Eaclibjréges: Jawyers, even in this fubordinate capacity of affiftants and advifers,
would be thought a very gracious indulgence in your Majefty by all

your Majefty’s new fubje@s ; and many of them, to whom it has

been mentioned, have exprefled an entire approbation of it.  If they

had an equal degree of authority with the Englith judges in the final

decifion
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ifion of caufes, they would be much more likely than the Englith

ves to abufe it, by reafon of their connetions in the country,

the enmities and partialities that thefe connections would give

birth to. And befides, there are other reafons, which would make

it inexpedient to truft your new Roman catholick fubjects, fo lately
brought under your Majefty’s allegiance, with fo great a degree of
power. Thefe judges and their affiftants fhould hold their courts The fulges
every week throughout the year, excepting one month at Chrift- cours onces
mas, one week at Eafter, and another at Whitfunday, which are the :,‘:,‘;‘;b:":;}
three great' feafons for holidays obferved by Chriftians. And they cptioss
fhould fit on the Tuefday or Wednefday of every week, that the
contending parties and their witnefles might not be under a neceflity

of travelling on Sundays to attend them.  If the ufe of grand juries

fhould be thought fit by your Majefty to be continued in criminal
profecutions, thefe judges fhould take cognizance of criminal mat-

ters (that is, of fuch parts of the criminal proceedings as required

‘the attendance ‘of grand juries) only once a month, that the inha-
‘bitants might not be too much diverted from the care of their
private affairs by their attendance in the courts as grand jurymen.

But the other fteps of all criminal proceedings that do not require

the prefence of grand jurymen, and, if the ufe of grand juries was

Taid afide, the ‘whole of thofe proceedings fhould be carried on

in the weekly feffions, as well as all the civil bufinefs of the
diftrict. :

The method of proceeding in thefe courts in civil adtions might Mehot o e
be as follows. The plaintiff might bring a declaration or plaint,f;}’&g .
in writing, into court, which might be cither in the French or
Englith language, as he thought proper, praying the procefs of
the court to caufe the defendant to be fummoned to anfwer it;
but not to be arrefted by his body. This plaint fhould be read to
the judge in open court, in order that he fhould determine whether
or no it contained a good caufe of action ; and, till he approved it,
no fummons fhould be iffued wpon it. If he approved it, he thould
order it to be filed amongft the records of the court by the clerk or
regifter of the court, and fhould award a fummons to be fent to the
defendant to come and anfwer the plaintiff’s demand, at fuch a time
as he, the judge, fhould therein appoint. If he negle@ed to come
at the time appointed by the fummons, without any good reafon for
his negle@, he thould be condemned to pay the plaintiff a mederate

E fum
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fum of money, to be afcertained by the judge, as a compenfation

to him for his expence and trouble in attending the court, at the

time appointed by the fummons, to no purpofe; and he fhould be
fummoned to come and anfwer the plaintiff’s demand on another

day. If he then alfo refufed to come, judgment fhould go againft

him by default. When the defendant appeared, he fhould make

his anfwer to the plaint of the plaintiff in writing, and either in the

French or Englith language, as he thought proper: and this an-

fwer fhould be filed amongft the records of the court. The judge

fhould then himfelf interrogate the parties concerning the facts, in

their account of which the parties feemed to differ, and which

appeared to him to be material to the decifion of the caufe: and

thefe interrogatories and the anfwers of the parties fhould be reduced

to writing by the judge, or by the clerk of the court from the words

di&ated to him by the judge. When the judge had thus found

out in what fa&s material to the decifion of the caufe the parties

differed, he fhould himfelf ftate thefe facts in writing, and declare

that it was neceflary for him to be informed, by proper teftimony,

whether they were truc or falfe; and fhould afk the parties whether

both, or cither of them, defired that he fhould inquire into the

truth of thefe facts by means of a jury, or by examining witnefles,

or other proofs himfelf. If both, or either of the parties, defired

Juiestothe to have a jury, a jury fhould be fummoned to attend, at fuch fol~
fﬁ?;&";:fhe‘.[ lowing feffion as the judge fhould appoint. This jury fhould be
f;:“mm paid for their attendance by the party that defired to have a jury ;
sepaid fortheie and if both defired it, then equally by both parties. They fhould
sendmees receive five fhillings fterling a man.” For at prefent it is a fubje&
of complaint among the Canadians that they are taken from their

neceflary occupations to attend upon juries (which is by no means an

agreeable employment to them) without any confideration for it :

and this, if it happened every week without any compenfation,

would be thought, and perhaps juftly, a very heavy burden. But

for a reward of five fhillings they will ferve with great alacrity.

amner of — Thefe juries fhould be appointed in nearly the fame manner as
e foecial juries are in England 5 that is, the minifterial officer, that
executed the procefs of the court, fhould return to the court a lift

of four times as many perfons qualified to be jurymen as were

neceflary to conftitute a jury; thatis, if a jury was to confift of

twelve men, a lift of forty-eight perfons fo qualified; and then each

party (hould ftrike out twelve of the names contained in this lift :

and

[ 33 1

and then the names of the remaining jurymen contained in it
fhould be fct down in a new lift in an alternate order; that is, firft
one at the nomination of the plaintiff; then one at the nomination
of the defendant; then another at the nomination of the
plaintiff; and then another at that of the defendant; and fo on¢
and thefe perfons (whofe names were thus fet down in this
new lift, and who would be enough in number to conftitute
two juries) fhould all be fummoned to attend the court on the
day appointed for the trial of the caufe, and fhould be called over
in the court in the order in which their names were fet down in the
new lift; and the firft twelve, or other number f{ufficient to.make
a jury, that appeared in the court fhould be the jury to try the
caufe. By this method of chufing a jury the difagreeable and cap-
tious practice of challenging jurymen would be avoided, which is
apt to give rife to animofities between the perfons challenged and
the parties who object to them.

Of the jury fo chofen 2 majority fhould have a right to determine A majoricy o
the verdiét : the prefent rule, of requiring an abfolute unanimity Z‘,‘f,;""gﬁ;“_“
amongft all the jurymen, being evidently abfurd and unnatural, &
and, amongft other inconveniencies, produdive of one of a very
important nature, which is the perjury of fome of the jurymen in
every third or fourth caufe : for it happens at leaft fo often that
there is a real difference of opinion amongft the jurymen, and that
fome of them go over to the opinion of the reft, in oppofition to
their own fentiments, and contrary to the oath they have taken to
give a true verdic according to the evidence ; which means, as we
prefume, according to their judgment of it. And it has fome-
times happened, that a great majority of the jurymen has gone over
to a fmall but refolute minority. 'This therefore calls loudly for a
reformation ; and more efpecially in a country where the natural
and ordinary differences of opinion, that muft frequently happen
amongft jurymen, are likely to be greatly heightened by national
and religious prejudices. If the agreement of twelve men fhould
be though( neceflary to eftablith the truth of a fa&, it would be
neceffary to impannel twenty-three jurors. But perhaps a bare ma-
jority of twelve men may be fufficient to anfwer all the purpofes of
Jjuftice in civil matters.
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In criminal matters it might be proper to make the agreement of
two-thirds of the jury neceffary to the conviction of the accufed
perfon.

And as the iffues, or points of fa&, that were to be propofed to
the confideration of the jury, were to be drawn up in a minute and
particular manner in words dictated by the judges of the courts, fo
the verdics of the juries fhould be always fpecial verdi&s, ftating
the fadts, as the jury find them to have happened, with great exact-
nefs and particularity. This would prevent juries from encroach-
ing upon the province of the judges, and determining points of law
by means of the thort and general iflues of ¢ Guilty or Not Guilty,”
« He did or did not undertake,” < He does or does not owe the fum
“ demanded,” and the like, that oftentimes involve points of law
mixed with matters of fa®, and thereby give juries an opportunity
of committing thefe irregularities. Whenever thefe things happen
(whether it be from the ignorance or want of difcernment in the jury-
men, or from their wilfulnefs or partiality) it is certain that a real
injury is done to the lofing party, whofe right it is, according to
the laws of England, to have the points of law, upon which his
caufe depends, determined by the learned and able judges whom
your Majefty has appointed to fill your courts of juftice, as much
as it is to have the matters of fa& in the caufe determined by a jury
of honeft freeholders in the neighbourhood.

Eranlaiiod ot The witnefles examined in the trial of a caufe thould be examined

witneffes,

vivd voce in open court, in the prefence of both parties, or their
attornies and advocates ; and crofs-examined, if the adverfe party
thought proper : and fhould not be allowed to deliver their tefti=
mony by written dcpoﬁtions or affidavits taken in private; not even
in thofe trials which were carried on without a jury; unlefs by the
confent of both the parties, or by the particular direction of the
judge, upon very ftrong reafons for fo doing, moved and debated i
open court.

When judgment was given for the plaintiff in a civil action, &
ois Wit of exccution fhould go againft the goods and lands of the de-
fendant, but not againft his perfon; direting the minifterial officer
that exccuted the procefs of the court, to levy the fum of money
awarded to the plaintiff by the judgment, upon the defendant’s move-~

able
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able goods and chattels; and, in cafe they are not fufficient for the
purpofe, then, but not otherwife, to fell part of his lands, to pro-
duce the remainder of the fum. And if the executive officer could
notfind a fufficient quantity of eithermoveable or immoveable property
belonging to the defendant to raife the fum awarded, and the judge
was of opinion, upon affidavits made before him to that purpofe,
that there was reafonable grounds to fufpect that the defendant had &
fecreted or concealed fome of his effeéts, he might require him tod
deliver in to the court, upon oath, an exaét fchedule of all his eftates {37}
and effe@s of every kind ; and if he refufed fo to do, might com-
mit him to prifon till he complied. And if he omitted any part of
his effects to the amount of twenty pounds fterting, in the {cnedule
fo delivered in to the court, he fhould be liable to the penalties
of perjury.

upon oath.

The judge fhould have a power of awarding reafonable cofls to Ceits:
either party, according to his difcretion.

“ It would be convenient to have a feparate minifterial, or execu- S
tive, officer, to each of the three diftricts of Quebec, Three Rivers, n_.'m o
and Montreal, to be called a Sheriff, which is the common name “*““*
for fuch an officer in England, inftead of one Provoft-marfhal for

the whole province.

And it would be neceffary for your Majefty to have an attorney Kings stiornice
in each of thefe courts, to profecute for your Majefty in all criminal three courss.
cafes, and in fuits concerning your Majefty’s revenue, and in all
other fuits in which your Majefty’s intereft is concerned. If your
Majefty thould not think proper to appoint an otticer exprefly for
this purpofe, the power of carrying on thefe profecutions for your
Majefty might be vefted in the clerk, or regifter, of the court;
juft as in your Majefty’s court of King’s Bench in England, the
clerk of the crown (whofe principal duty is, to regifter, or enter,
the - pleas of the crown in the records of the court) is likewife
attorney of your Majefty in that court, and profecutes in your Ma-
jefty’s behalf.  But we fubmit it to your Majefty, that it would be
convenient, and more fuitable to the honour of your Majefty and the
dignity of the court, te have a feparate officer for this purpofe, to
be called your Majefty’s Attorney for that diftrit, as there was in
the time of the French government.

From
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From thefe courts there {hould lie an appeal to the governour and
council of the province, and from thence to your Majefty in your
¢ privy council. One great ufe of the appeal to the governour and
council would be to preferve an uniformity in the law throughout
the whole province, which otherwife might gradually become
different in the three different fhires or diftriéts of it, by the
difference of the decifions that might be given in thefe feveral courts
of juftice, if they were intirely independant of each other, and
fubjed to no common fuperiour council that might correct the
errois of their proceedings.

And for the fame reafon the decifions of thefe courts fhould not
be deemed to form precedents of fufficient authority to determine
any fubfequent difputes ; but this authority fhould be afcribed only
to thofe cafes which had been decided by the governour and council
of the province upon the appeals brought before them from thefe
fhire-courts, or by your Majefty’s felf in your privy council.

And in order that your Majefty’s governour and council might
not be deftitute of the advice of perfons fkilled in the laws to affift
them in the determination of the appeals that fhould be brought
before them, it might be expedient that your Majefty’s judges of
thefe three courts, and perhaps alfo your Majefty’s three attornies
in them, fhould be made members of your Majefty’s council of the
province; by which means 2l the beft law abilities in the province
would be employed in making thefe important decifions that were
to carry with them the force of law : and with this view it might
be proper to require your Majefty’s judges and attornies of the
courts at Three Rivers and Montreal to attend the governour at
Quebec for one month about Chriftmas time, in order to affift at
the decifion of thefe appeals, which fhould therefore be referved to
this feafon of the year.

Thefe appeals fhould be only, as they now are, of the nature of
writs of error in England, to corre the errors in law committed
in the courts of thefe fhires or diftri&s, and not to re-confider the
fa&ts in the caufe, unlefs they had been fettled by the judge alone
without the affiftance of a jury. Where this was the cafe, the
parties might, if they thought fit, caufe the evidence itfelf to be
taken down in writing by the clerk of the court, and figned by the

witnefles
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witneffes and judge, that it might make a part of the record, as it
does upon a trial by a general court martial in England : and, upon
the removal of this record before the governour and council, they
might re-confider the whole matter, the falts as well as the law,
and give fuch judgment upon it as they thought juft; but they
fhould not admit any new evidence relating to it.  Where the caufe
had been tried by a jury, the lofing party might, if he thought
proper, have it tried over again by a fecond jury, confifting of
twice as many jurymen as the firft jury; and the verdict of this
fecond jury fhould be final with refpe& to the matters of fact
determined by it.

When Gafpey fhall be fettled, a fourth judge might be fent
thither, whofe jurifdiGtion fhould extend over a diftri& lying
round about it, to be taken out of the diftrict of Quebec, which
is now immoderately large. Such an eftablifhment would be
of great convenience to the inhabitants of that part of the
province.

Thefe are the outlines of the plan which we humbly beg leave
to recommend to your Majefty for the adminiftration of juftice, and
which, we are confident, would be of great advantage, and give
very great fatisfaltion to your Majefty’s Canadian f{ubjects, and
effetually remove many of the inconveniencies of which they
now complain.

It remains that we confider the firt and greateft inconvenience
above-mentioned, which arifes from the uncertainty of the law in
the prefent condition of the province, and that we fet before your
Majefty the different methods by which, as we conceive, this in-
convenience may be removed, and the laws of the province may be
fettled for the future upon a f{olid and permanent foundation.

Four methods of doing this have occurred to us. The firftis, to
compofe a code of laws for this province, that fhall contain all the
laws by which it is to be governed for the time to come, to the
entire exclufion or abolition of every part both of the laws of
England and the French laws that fhall not be fet down in the code
itfelf,

The

A fecond triat
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The fecond is, to revive or re-eftablith the whole French
law at once, to the exclufion of all the Englifh Jaws, excepting
thofe few which have been introduced by act of parliament, as
above-mentioned, and a few more of the laws of England which
are moft eminently beneficial and favourable to the liberty of the
fubjec, and to introduce thefe beneficial laws by a particular
ordinance or prodamation, publifhed in the province, in order to
make them fully known to the Canadians. Such might be an
ordinance to take away the ufe of the queftion, or torture, in
criminal profecutions, to change the cruel punifhment of breaking
on the wheel into hanging or beheading; and to introduce the
fubftance of the Englifh law relating to the writ of babeas corpus,
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And the fourth method of doing this would be to make (as in
the third method) the law of England become the general law
of the province, with an exception of thofe particular fubjedts,
or heads of law, concerning which your Majeity fhall pleafe to
permit the former cuftoms of the country to continue; and with
refpeit to thofe fubjects, to enumerate and fet forth at length,
in an ordinance or proclamation to be made for that purpofe, the
particular cultoms which your Majefty fhould think fit to be con-~
tinued, to the exclufion and abolition of all other cuftoms that
fhould not be contained in the faid ordinance or proclamation.

‘ The firft of thefe methods of fettling the laws of this province, Ageantizes :a
| namely, that of making a code of all the laws by which it fhall be ik el

governed for the future, to the exclufion of all the laws both ofﬁ"‘:"‘-“‘"’“f
fetling the laws

England and France that are not contained in it, would certainly willbeaticadei:

by declaring that no perfon in the province fhould be committed to
prifon, or detained in prifon, by the order of any magiftrate without
a warrant in writing under the hand of the magiftrate, exprefiing
particularly the caufe of his commitment or detention; and that

every man fo detained in prifon fhould, if he defired it, be brought
before one of your Majefty’s judges in the province, and either fet
at liberty, bailed, or remanded to prifon, as the caufe of his im-
prifonment, exprefled in the warrant by which he is detained in
prifon, fhould require. Such an ordinance might be thought to
fulfill, in a great meafure, the promife given to your Majefty’s
Britith fubjeéts by thofe words in your Majefty’s proclamation above-
mentioned, of the enjoyment of the benefit of the laws of England,
fappofing that your Majefty fhould think proper to determine that
thofe words contain only a promife.

The third method of fettling the laws of this country, fo as to
continue to the Canadians the ufe of feveral of their ancient
cuftoms, is to make the law of England the general law of the
province, with an exception of thofe particular fubjeéts concerning
which your Majefty fhall pleafe to permit the former cuftoms of
the country to fubfift, and with refpect to thofe fubjects to let the
ancient laws of the country fubfift in the manner they did at the
time of the conqueft, and without attempting to reduce them to
writing, and enact them anew by particular ordinances, exprefsly
fetting them forth in all the extent in which your Majefty thought
proper to let them continue.

And

be the moft troublefome in the execution to your Majefty’s minifters
and fervants, both in England and in this province. And further,
we conceive that it would be objected to by fome of the Canadians,
who are the moft difficult to pleafe, as a rath and dangerous
experiment, to which the perfons your Majefty fhould think proper
to employ in the compiling this code would be by no means
equal. They would frame their objetion to fuch a proje& in
fome fuch manner as this: ¢ That to reduce the whole law
¢ anew into writing, with a rejeQtion of a great part of it as ufelefs
in the opinion of the compilers, is a tafk of fuch extraordinary
difficulty, that not only no perfon in this province is fit to under-
take it, but even the ableft lawyers in the parliament of Paris, if
they were to devote their whole time and attention to it, would
hardly be able to execute it properly; that if any thing of this
kind is attempted here, many important things will moft certainly
be omitted, and others be too concifely, imperfetly, or obfcurely
exprefled ; that in fuch a code no part of the ancient laws of this
province ought to be omitted, notwithftanding fome of them may
never have been put in execution here; for that thofe laws are
not lefs a part of the law of this country than thofe which have
been often put in pradtice; and that the only reafon why
they have not yet been executed is, becaufe the obje@s of them,
that is, the cafes to which they relate, have not yet arifen;
and that when thefe cafes thall arife, here is a wife law already
¢ provided beforehand to decide them; and that thercfore no part[
[

D P I T R P ST S W T



[ 42 ]

of the cuftom of Paris, which was truly and properly the law of
this province, ought to be left outof any code that fhall be made
for the government of it: and further, that there is a flrong
mutual connection between the different parts.of this fyftem of
law, that makes it very difficult to change or abrogate any part of
it, under a notion of its being ufelefs, without weakening or
rendering ineffectual other parts of it which the compilers may
efteem ufeful ; and that therefore the only fafe way is to let it
ftand as it is; and that, in this view of permitting the whole of
it to continue, there is no need of a code to exprefs it over again
in new words; that it is already exprefied in writing in the beft
manner poffible in the text of the cuftom of Paris itfelf and in
the learned treatifes of Monficur Ferriere and other writers upon
it, and in the decifions of the parliament of Paris and of the
fuperiour council of this province, upon the cafes that have been
contefted before them ; that indeed fuch a new code might be of
fome convenience to an Englith judge to fave him the trouble of
ftudying or confulting the French law-books, but that it would be
a moft dangerous and pernicious attempt to the rights and liberties
of your Majefty’s Canadian fubjects.’

CIIE SR VIS VR SR SE T I R S S

‘Thefe are the obje&ions which will certainly be made by fome
of your Majefty’s Canadian fubjes to the meafure of compiling a
new code of laws for this province, which we have ftated to your
Majefty at great length, that they may have all the weight with
your Majefty which they may deferve. At the fame time we beg
leave to inform your Majefty, that we believe that thefe objedtions
will be made only by a few perfons in this province, and that the
bulk of your Majefty’s new Canadian fubjeds will be very well
fatisfied with fuch a code, and this even though it fhould in a
great meafure be taken from the laws of England, provided only
that a few of the moft important of their ancient laws and cuftoms,
and that moft nearly affed their property and the future fituation of
their wives and childrer, be contained in it.

On the other hand, the advantages that would arife from this
meafure of compiliag fuch a code of laws for this province would,
as we conceive, be thefe that follow.

In
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1In the firft place, the Englith judges, who will, as we prefume,
always be employed to adminifter juftice in this province, would
have a fhort and plain rule to go by, which they would eafily be
able to make them{elves mafters of, and would not be liable to be
puzzled and mifled by artful French lawyers, partially citing and
mifreprefenting and mifapplying the do&rinesand cafes contained in
the French law books.

And in the fecond place, the Englith inhabitants in general
would have the fatisfattion of knowing eafily and certainly what
the laws of the province were, upon what conditions they pur-
chafed lands or houfes, what rights of alienating or devifing
them they thereby acquired, what duties to your Majefty, their
lords or their tenants, they were bound to, and in what manner
their wives and children would enjoy their pofleffions after their
deceale.

Thefe would be no inconfiderable advantages refulting from the
compofition of fuch a code, even though done in a very imperfect
manner. But there is another and greater advantage with which,
as we conceive, this meafure would be attended, which is the
removing from the minds of the Canadians all idea of the excellency
of the French laws and government, and of the fuperiour fkill and
ability of French lawyers and judges, bred in the parliament of
Paris, and confequently of the happinefs of having their law-fuits
decided by them. For we apprehend that, as long as the French
laws and cuftoms fubfift at large without being reduced into a code,
fo that the feveral French law-books, books of reports, and edicts
of the French king are the books of authority upon the fubjed,
to which recourfe muft be had continually in the decifion of points
of law, fo long will the people of this province retain a reverence for
thofe edics, reports, and other law-books, and for the authority of
the French king who made the edicts, and for the parliament of Paris
that has made the decifions reported in the books of reports, and the
other learned French authors who have compofed the other treatifes
on this fubje®; and this reverence will be accompanied with a
continuance of their liking for that government from which thefe
good laws and edicts and law-books proceeded, and under which
they might be moft ably adminiftered, and confequently with a
fecret with to return to that government, that is, to return to their
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fubjeion to the French king; whereas, if they continue to enjoy
the moft important of their ancient laws and cuftoms under a new
name, and exprefled in a flile and phrafe fomewhat different from
the former, and carrying with it the ftamp of your Majefty’s
authority, the idea of their former fovereign, and of the parliament
of Paris, and of thre wife lawyers that compofe it, would by
degrees wear out of their minds, and they would think of nothing
upon thefe occafions but the king of Great Britain and his code,
and the great favour he had fhewn them in permitting their
principal laws and cuftoms to continue, and giving them the
exprefs fan&tion of his royal authority. This we take to be a
very capital advantage attending this meafure of compiling a code
of laws.

As to the inconvenience that might arife from the omiflions or
imperfections of this code (for we readily admit that it would be
very imperfe®) it muft be obferved, that they might be con-
tinually leflened and remedied by frefh ordinances, from time to
time re-enacting thofe parts of the former laws and cuftoms of this
province which appeared to have been forgotten in the code, and
which the governour and council thought worthy to be re~
eftablifhed : and in the mean time the code itfelf (imperfect as we
fuppofe it to be) would fill be fufficiently exact to determine all
the common cafes that occur in the ordinary courfe of human
affairs, fuch as the rules of inheritance in the dire¢t line, the rules
of dower, and of the hufband’s rights arifing from the matrimonial
contract, the ufual rules about quit-rents, alienation-fines, and other
profits due to your Majefty and to other lords, the ufual methods
of inveftiture of lands by performing fealty and homage, and the
like, which would be fufficient to prevent the country from falling
into general confufion.

This code we fuppofe to contain the whole of the law by which
the province is to be governed, criminal as well as civil, to the
exclufion of the whole of the Englith Iaw, as well as the French,
except what was contained in the code itfelf, and the acts of par-
liament relating to the cuftom-houfe duties, and thofe few other
flatutes that exprefsly relate to this colony by name or fufficient
words of defcription fince the conqueft of it, or which, though
made before the conqueft of it, yet extend to it by virtue of the
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general defcription of a// bis Majefty's dominions now belonging to the
crown of Great Britain, or that fball kereafter belong unto the fame.

Thefe are the advantages and difadvantages with which, as we
conceive, this firft method of fettling the laws of this province, by
compofing a code of laws for that purpofe, would be attended.

The fecond method of fettling the laws of this province, by
reviving at once the whole French law, and introducing by an

ordinance only a few of thelaws of England that are moft eminently methot

beneficial to the fubjed, is evidently the fhorteft and eafieft method
that can be taken for this purpofe ; but it would be attended with
the following inconveniencies.

In the firft place it would have a tendency to keep up in the
minds of the Canadians that refped for the laws of France, and
the wifdom of the parliament of Paris, and the excellence of the
French government, which has been above defcribed, and which it
would be one of the principal advantages refulting from the former
meafure, of compiling a code of Iaws, to extinguifh.

In the fecond place it would give difguft to the Englith in-
habitants of this province, who are fond of the laws of England
and defirous of having the greateft pait of them continued, and
think they have a right to the enjoyment of them upon two
diftin¢t grounds.

In the firlt place, they think that every country that becomes
{ubje to the crown of Great Britain (whether by conqueft,
exchange, or otherwife) becomes immediately fubje& to the laws
of England, and that the laws by which it was formerly governed
become immediately and /6 faito void and of no effe&, being
faperfeded by the laws of England without the aid of any act of
parliament or royal proclamation for that purpofe. In this we
prefume they are miftaken ; fince both the exprefs declarations of
the law-books, and thofe of your Majelty's attorney and follicitor
general in their report concerning this province, made in the
year 1766, and the diftates of natural reafon inculcate a quite
contrary dotrine, to wit, that the laws of the conquered people
fubfift in their full vigour till the will of the conquerour fhall

exprefsly




